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GT&E COMMUNICATIONS INC. 
730 Third Avenue, New York, N.Y. 10017 


October 4, 1966 


Mr. B. F. Waple, Secretary 

Federal Communications Commission 
Washington, D. C. 20554 

Dear Mr Waple: 

Pursuant to 874.1105 of the Commission’s rules, enclosed 
are copies of the notificatons sent today to the licensees of 
the television stations within whose predicted Grade B con- 
tours, our Angola, Indiana CATV system will operate. 


Very truly yours, 


/s/ Wenton F. Stewart 
Vice President & General Manager 


{S] 


GT&E COMMUNICATIONS INC. 
730 Third Avenue, New York, N.Y. 10017 
October 3, 1966 


Indiana Bestg. Corporation 
2915 West State Boulevard 
Fort Wayne, Indiana 46808 


Gentlemen: 


Please take notice that GT&E Communications Inc. of 
110 South Wayne Street, Angola, Indiana, intends to com- 
mence operations of a CATV system serving the residents 
of Angola, Indiana, on or about November 3, 1966, and 
will distribute the signals of the following television sta- 
tions: 

WANE -— Fort Wayne 
WPTA — Fort Wayne 
WKJG — Fort Wayne 
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WNDU — South Bend 

WSBT — South Bend 

WSIJV — South Bend 

WKZO — Kalamazoo, Mich. 
WJIM — Lansing, Mich. 
WILX/WMSB -— Lansing, Mich. 
Time and Weather — Local 


Very truly yours, 
/s/ Wenton F. Stewart 
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[Rec’d. Nov. 2, 1966] 


Before The 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


PETITION OF INDIANA BROADCASTING 
CORPORATION FOR SPECIAL RELIEF 


Indiana Broadcasting Corporation, licensee of television 
station WANE-TV (Channel 15) Fort Wayne, Indiana 
(WANE-TV) hereby respectfully petitions for special relief, 
in accordance with Sections 74.1105 and 74.1109 of the 
Commission’s Rules, with respect to the proposed distribu- 
tion of distant signals by GT&E Communications, Inc. 
(GT&E) via its proposed CATV system in Angola, Indiana. 


Angola, Indiana is located in Steuben County less than 
40 miles north of Fort Wayne, and receives full off-the-air 
network service from WANE-TV (CBS-TV) (Channel 15), 
WPTA (ABC-TV) (Channel 21), and WKJG (NBC-TV) (Chan- 
nel 33), all assigned to Fort Wayne. Angola also receives 
off-the-air educational television service, as well as additional 
commercial programming, from stations WLIX-TV (NBC- 
TV) and WMSB (Edu.) broadcasting on a shared-time basis 
over Channel 10, Lansing, Michigan. 

Under date of October 3, 1966, GT&E notified WANE- 


TV of its intention to commence operation of a CATV sys- 
tem in 
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Angola, carrying the signals of the five stations currently 
providing predicted Grade B service to Angola and, in ad- 
dition, the following five non-Grade B signals: 


WNDU-TV (Channel 16) (NBC-TV), South Bend 
WSBT-TV (Channel 22) (CBS-TV), South Bend 
WSJV (Channel 28) (ABC-TV), South Bend 
WKZO-TV (Channel 3) (CBS-TV), Kalamazoo 


WJIM-TV (Channel 6) (CBS-TV), Lansing 


Of these five stations only one, WKZO-TV, has viewing in 
Steuben County reportable under minimum ARB standards. 
(Chapman affidavit, Par. 6; 1966 TV Factbook, pp. 325b, 
326b.) 


WANE-TV petitions the Commission to issue, after ap- 
propriate proceedings, a specific ruling that such carriage 
of distant stations would be inconsistent with the public 
interest, taking into account especially the establishment 
and healthy maintenance of local television broadcast serv- 
ice in the Fort Wayne area, and to stay such carriage pend- 
ing such ruling./ 

The grounds for this petition are as follows: 


1. The existing and future Fort Wayne UHF television 
stations are heavily depedent upon the viewing 


1Tn this respect Section 74.1105 of the Rules provides for an au- 
tomatic stay of distant signal carriage by the GT&E system pending 
a Commission ruling upon this petition or upon the interlocutory 
question of temporary relief pending further proceedings. To the 
extent that Section 74.1105 may be read as automatically barring 
the commencement of all new service to GT&E’s subscribers, includ- 
ing the delivery of Grade B or better signals, WANE-TV expressly 
declines to ask for enforcement of this provision in this case. 
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audience throughout their respective service areas. Fort 
Wayne itself, with a 1960 population of only 160,000, 
clearly is not capable of providing the viewing support nec- 
essary to sustain the number and quality of television sta- 
tions presently in operation in Fort Wayne. Nor could this 
relatively small population be expected to furnish the addi- 
tional support necessary for future UHF stations operating 
on Channels 39* and 55, assigned to Fort Wayne. As stated 
in paragraph 5 of the Chapman affidavit attached hereto, 
WANE-TV considers that well over half of its audience is 
located outside Fort Wayne and Allen County. There are, 
indeed, 118 individual towns and cities within WANE-TV’s 
service area, which, apart from Fort Wayne, make up a large 
and vital segment of the audience available to the local 
Stations. Over half of these communities lie between 
WANE-TV’s predicted Grade A and Grade B contours. 
(Chapman affidavit, Par. 7.) In short, WANE-TV, and 
the other Fort Wayne stations as well, are in reality area 
stations, necessarily dependent not upon a single metro- 
politan community but rather upon the total viewing au- 
dience in numerous relatively small communities scattered 
throughout their service area. 


2. While Angola is only one of the many relatively 
small communities upon which the local market stations 
must rely for viewing support, GT&E’s proposal to im- 
port distant signals into Angola, thereby fragmenting the 
available audience, constitutes a serious threat to the 
healthy maintenance and growth of local television service. 
First of all, the fragmenting of the available audience in 
Angola, in and of itself, is a matter of some consequence. 
This is particularly 


[9] 
so because 83 per cent of all off-the-air television viewing 
in Steuben County is credited by ARB to the existing Fort 
Wayne stations. Thus the Angola television audience is of 
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substantially more importance to the continued operation 
of these stations than would be indicated by a mere com- 
parison of population figures alone. In addition, however, 
the full impact of GT&E’s proposed carriage of distant sig- 
nals can only be comprehended when it is seen in the light 
of CATV activity, both actual and reasonably probable, 
throughout the Fort Wayne market. In this respect, Angola 
is but one of a large number of communities within WANE- 
TV’s service area in which CATV is either already active or 
in which such activity can reasonably be expected in the 
near future. At present over half of the population within 
the Grade A contour of WANE-TV resides in communities 
where CATV is franchised, under construction, in operation, 
or proposed. The corresponding figure for WANE-TV’s serv- 
ice area as a whole is 42 per cent. (Head affidavit; Chapman 
affidavit, Par. 10.) And there are scores of additional com- 
munities having a potential for CATV development equiva- 
lent to those in which CATV is already active.’ Thus, what 
is at stake is not the threatened fragmentation of the viewing 
audience in Angola alone, but in Angola in addition to num- 
erous other communities which, when taken together, make 
up the bulk of the total market. Here, even more clearly 
than in the WQOXR case, the issue 


TTbid. In this connection the Commission will note from trade 
press reports as well as filings under Section 74.1107 of the rules that 
the pace of franchise awards and establishment of the new CATV sys- 
tems has not been appreciably slowed since adoption of the Second 
Report and Order earlier this year. 
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raised by the GT&E proposal and by this petition for spe- 
cial relief is but 


“part of a larger potential development. . ., and 
so the specific factual allegations take on greater 
stature than they would have in isolation. Such is 
frequently the case in respect to lawsuits over small 
specific facts involving large problems in total facts 
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or important principles of law. If, for example, the 
entire service area of Interstate were to be chipped 
away in small bits by separate actions, each upon 
the same basic grounds, and if Interstate had no 
standing to protest the loss of any small bit, its 
ability to protest the loss of the whole area, or to 
protest the basic ground of its destruction would 
be denied.” Interstate Broadacsting Co. (WQXR) 

v. FCC, 285 F.2d 270, 272 (1960). 


3. Angola is clearly a part of the “essential area” upon 
which existing and future UHF broadcast service in the Fort 
Wayne market is and will be vitally based. (See Second Re- 
port and Order, Par. 144,n.63.) This is apparent from a 
number of facts, including the inability of Fort Wayne alone 
to provide the necessary support for such broadcast service, 
the very high share of the viewing audience obtained by the 
Fort Wayne stations in Steuben County, and the fact that 
WANE-TV alone numbers among its local advertisers 16 ac- 
counts doing business in Steuben County. (Chapman affi- 
davit, Par. 3.) To be sure, the Commission’s major market 
distant signal rules have, as a general matter, attempted to 
define the essential area for UHF development as that area 
lying within the Grade A contours of major market stations. 
But to rigorously apply this general standard to an all-UHF 
major market such as Fort Wayne would be to confuse the 
letter of the rules with the underlying purpose that was 
plainly sought to be achieved. Nearly all of the top-100 


{11] 


markets are intermixed, with one or more VHF stations on 
the air. Almost invariably, of course, these VHF stations 
encompass within their Grade A contours a much larger 
area than do or will the existing and future UHF stations 
operating within the same market. Thus in practice the rule 
laid down in Section 74.1107 operates to safeguard the 
UHF stations, if not throughout their service areas, at least 
in a substantial area lying well beyond their own predicted 
Grade A contours. This is an eminently sound result and, 


JA7 


' in light of the fact that nearly all of the top-100 markets 

‘ contain at least one operating VHF station, it is a result 

| which the Commission must have foreseen and intended 

when it adopted the present rules. In an all-UHF market 

such as Fort Wayne, however, adherence to the Grade A 

contour criteria contained in Section 74.1107 would lead to 

i the entirely different result that the existing and future 

UHF statons would be exposed to the unlimited importa- 

: tion of distant signals throughout their service areas except 
for that portion falling within their own Grade A contours. 

' The facts underlying the instant petition point up quite 

sharply the incongruity that would result from adherence 

i to the Section 74.1107 Grade A signal limitation in an all- 

UHF market. The Fort Wayne market, like the few other 

all-UHF markets among the top-100, is comparatively small. 

For this reason, the future of local off-the-air broadcast 

service within the market is very largely dependent upon 

the already limited audience not being fragmented by rea- 

son of CATV importation of numerous distant signals. Yet, 

because the market is all-UHF, the existing and future sta- 


tions are given only the very minimum of 
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protecton under Section 74.1107 as written. In the case 
of Angola, which lies less than 40 miles from Fort Wayne, 
there can be little doubt that were there a VHF station 
in Fort Wayne it would place a Grade A signal, and pos- 
sibly a City Grade signal, over Angola. (See Head affida- 
vit.) Under such circumstances, the mandatory hearing re- 
quirement of Section 74.1107 would automatically apply 
to GT&E’s distant signal proposal. To say that a different 
rule should apply simply because Fort Wayne is an all-UHF 
market would be to hold, in effect, that the Commission’s 
distant signal rules were drafted primarily to safeguard ex- 
isting VHF stations rather than the smaller existing and fu- 
ture UHF stations. Plainly this is not the case. 


4. The off-the-air service provided by the local televi- 
sion stations now serving the Fort Wayne market is plainly 
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jeopardized by the increasing threat of importation of dis- 
tant signals via CATV, of which GT&E’s proposal is a part. 
Virtually all of the revenues of these stations are derived 
from advertisers. The rates they are able to charge, as well 
as their ability to attract advertisers in the first place, de- 
pend upon the size of the stations’ audiences. WANE-TV 
and the other present and future Fort Wayne stations do 
and will depend upon their entire coverage areas, including 
Angola, for audience support. Viewing in the outlying cities, 
towns, and rural areas, including Angola, makes an extremely 
important contribution to the salability of these stations to 
national, regional, and local advertisers. (Chapman affidavit, 
Pars. 5-7.) As stated in paragraph 5 of the Chapman affi- 
davit, attached hereto: 
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“Existing and potential Fort Wayne television stations 
necessarily do and will depend on their entire cov- 
erage areas for audience support. Fort Wayne alone 
clearly is not of sufficient size to provide the eco- 


nomic support necessary to sustain the number and 
quality of television stations presently in operation 
(to say nothing of a possible additional station) with- 
out support from all the cities, towns and rural areas 
within their respective Grade B contours.” 


Fragmentation, diversions, and reduction of the present and 
future market stations’ available audience in Angola caused 
by importation of distant signals, especially when coupled 
with similar CATV activity or proposed activity elsewhere 
in their service areas, would make them less attractive to 
advertisers, would increase the cost and difficulty of sales 
efforts, and would reduce their revenues. (Chapman affi- 
davit, Par. 7.) Plainly it would also affect the ability of 
WANE-TV to continue supplying some 45 hours per week 
of quality local programming. (Chapman affidavit, Par. 4.) 
In this respect, of course, the inquiry as to the impact of 
CATV in Angola cannot be confined to Angola alone. Au- 
dience fragmentation throughout the market must be con- 


JA9 


sidered in evaluating the impact ot CATV in Angola on the 
present and future Fort Wayne stations. 


5. The effect of reduction or impairment of present and 
future free, off-the-air television service in Northern Indiana 
as the result of CATV would of course fall most heavily 
upon rural residents. In this respect, as in others, the im- 
portance of wide-area television service to the public in 
Northern Indiana cannot be overstated. According to 1959 
Cenus of Agriculture data, there were approximately 128,- 
000 farms in Indiana, which ranked 12th among the states 
in 
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number of farms./ A substantial number of farm and rural 
homes are located in the service area of the Fort Wayne 
market stations, and WANE-TV carries programming designed 
to meet the particular needs and interests of farm and rural 
viewers. (Chapman affidavit, Par. 4.) But it is just these 
farm and rural homes that would be most seriously and ad- 
versely affected by present CATV developments if they are 
not checked. As Dr. Seiden has found, rural population is 
not attractive to CATV investment “because of its disper- 
sion and resulting high capital cost per subscriber . . - ae 
(Seiden Report, p. 83.) In view of the basic cost of ap- 
proximately $4,000 per mile merely to lay the main cable 
line (without regard to drops, which in the case of farm 
homes back from the road can be extremely expensive), 
this is a sound conclusion. CATV means to rural homes 
— and to those urban viewers who choose not to or can- 
not afford to subscribe to CATV — not more television 
service, but less. 


6. Finally, in no significant way would the impairment 
of present and future off-the-air television service caused 
by CATV be offset by program diversity from the distant 
stations imported via CATV. Network offerings would be 
subject to non-duplication treatment under Section 74.1103 
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of the rules. Virtually all ot the syndicated shows and fea- 
ture films carried by such distant commercial stations al- 
ready have been or will be shown over the Fort Wayne 
market stations. (Chapman affidavit, Par. 8.) And the lo- 
cally produced programs of distant stations could not be 
expected to match the value to Angola viewers of the pro- 
grams presently produced by the local stations, and of pro- 
grams produced by a strong, future UHF independent sta- 
tion. 


——— - 


11965 Statistical Abstract of the United States, p. 615. 
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7. In view of the above stated facts, WANE-TV petitions 
that the Commission order that a hearing be held to explore 
the public interest considerations of GT&E’s proposal to - 
import numerous distant signals via its Angola CATV sys- 
tem, and that pending a final determination of the issues, 
the carriage of such distant signals be stayed. The basic 
thrust of Congressional policy in the Communications Act 
is to resolve important questions, such as presented here, 
in the context of appropriate evidentiary hearings, before 
consequences develop which may be adverse to the public 
interest. The Angola proposal raises the fundamental issues 
toward which the Commission’s policy of CATV hearings 
is directed. Only after an exploration in depth of 

“the details of the proposed CATV operation, the 
marketing studies which have been made relating to 
it ..., the present and potential picture as to tele- 
vision broadcasting in the market, the positions and 
showings of the interested CATV and broadcast par- 
ties, the possible plans or potential of the proposed 
CATV operation for pay television, and other im- 
portant facets .-. [will] the Commission . . . be 
in a position to make an informed judgment directed 
to the facts of a particular case.” [Second Report 
and Order, Par. 141.] 
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Thus, there is sound basis for applying the Commission’s 
hearing and stay procedures at the outset, before GT&E’s 
proposed system becomes operational. Once the proposed 
CATV system becomes entrenched on the basis of delivery 
of distant signals, it would be difficult — if not wholly im- 
practical in the light of the disruption which would result 
— to take effective action or to attempt to roll back the 
situation, if it should later develop that such 
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CATV operations were inconsistent with the public interest. 
(Second Report and Order, Par. 140.) The significance of 
any delay at this stage in importing distant signals would 
be mitigated by the fact that Angola receives a considerable 
amount of presently available service, and by the fact that 
the GT&E system could carry non-distant stations./ 


8. WANE-TV submits that GT&E’s proposal raises a num- 
ber of issues that can adequately be explored only in the 
context of an evidentiary hearing. Among these issues is 
the probable impact of GT&E’s distant signal proposal when 
viewed in the light of other similar proposals now being ad- 
vanced and reasonably to be anticipated throughout the 
Fort Wayne market. Another issue requiring thorough ex- 
amination, and one to which WANE-TV is simply not now 
in a position to address itself, concerns the plans and pros- 
pects of GT&E for use of its Angola facilities for purposes 
of pay-TV operations.? The use of broadcast signals to 
provide the economic base for the pay-TV gravy would be 
using free television to destroy the local television stations. 
The Commission has said that “pay-TV operations based 
in substantial part on use of broadcast signals is inappro- 
priate” and that the relationship between proposed CATV 
operating in the top-100 markets (such as the Fort Wayne 
market) and the development of pay-TV in those markets 
should be explored in evidentiary hearings and elsewhere.. 
(Second Report and Order, Pars. 128-130.) In this 
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See p. 2, n. 1 supra. 


2it is understood that Ordinance No. 388 enacted by the Angola 
Common Council prohibits use of the CATV system for “special pro- 
gramming in the manner known as ‘Pay TV’” without the written 
consent of the Council. This leaves open, however, GT&E’s plans 
for seeking such consent in the future. 
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regard the fact that Angola is a relatively small community, 
offers no assurance against hybrid CATV-pay-TV operations. 
The announced plans of Dal-Worth Microwave, Inc. to amal- 
gamate numerous CATV systems into a vast distribution sys- 
tem for pay-TV programs (see Application of Dal-Worth 
Microwave, Inc., File Nos. 7661/7662-C1-P-66, filed June 
21, 1966) make it clear that no longer is the size of any 
individual CATV system a controlling factor. 


9. Thus, despite the fact that because Fort Wayne is an 
all-UHF market the proposed operation of GT&E’s system 
in Angola falls outside the letter of Section 74.1107(a), the 
Commission should require GT&E to demonstrate in an evi- 
dentiary hearing that its proposed operation at Angola would 
be consistent with the public interest and, particularly, the 
establishment and healthy maintenance of television serv- 
ice in the area. Only after such an exploration of the is- 
sues would the Commission be in a position to make an 
informed judgment directed to the facts of the particular 
case here presented. In any event, importation of the dis- 
tant stations here proposed should not be permitted pend- 
ing final resolution of the question. 


WHEREFORE, the Commission should grant petitioner 
the following relief: 


(1) Order a full evidentiary hearing to determine 
whether or not GT&E’s proposed importation of 
sub-Grade B signals via its proposed Angola CATV 
system would be consistent with the public inter- 
est, and stay 
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importation of the signals of stations WNDU-TV, 
WSBT-TV, WSJV, WKZO-TV and WJIM-TV pend- 
ing final resolution of the queston; and 


(2) Afford petitioner such further and different 
relief as may be just and appropriate. 


Respectfully submitted, 
INDIANA BROADCASTING CORPORATION 


By /s/ Emest W. Jennes 
By /s/ Robert J. Muth 


Covington & Burling 
701 Union Trust Building 
Washington, D. C. 20005 


Its Attorneys 
November 2, 1966 


[19] 
STATE OF INDIANA 
COUNTY OF ALLEN 


Ss. 


AFFIDAVIT OF REID G. CHAPMAN 


Reid G. Chapman, being first duly sworn, deposes and 
says: 


1. I first entered the broadcasting industry in 1942, be- 
came General Manager of Radio Station WANE, Fort Wayne, 
Indiana, in 1956, and am now and since 1958 have been 
General Manager of WANE-TV, Channel 15, Fort Wayne. 
In the course of performance of my duties, I have become 
familiar with the service provided by WANE-TV, WPTA, 
Channel 21, and WKJG-TV, Channel 33, Fort Wayne, Indi- . 
ana, to Fort Wayne and the service areas of the Fort Wayne 
stations. In the course of my duties, I regularly investigate 
and receive reports of activity in connection with commu- 
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nity antenna television systems (CATV) in the service areas 
of the Fort Wayne stations. 


2. The Fort Wayne television market is ranked 99th on 
the basis of the latest available ARB net weekly circulation | 
figures. 


3. Angola, Indiana is located approximately 35 miles 
north of Fort Wayne in Steuben County, and is connected 
with Fort Wayne by interstate highway 69. Angola and 
Steuben County are very much a part of the greater 
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Fort Wayne marketing area and Steuben County, being a 
popular resort area, is the summer home of numerous Fort 
Wayne residents. Angola and Steuben County are also an 
important and integral part of the Fort Wayne television 
market as shown by the fact that, according to the most 
recent ARB survey, 83 per cent of all television viewing in 
Steuben County is credited to the Fort Wayne stations. 
According to ARB no Fort Wayne station has less than an 
81 per cent net weekly circulation in the County. Fort 
Wayne is the business and commercial center for all of Steu- 
ben County and WANE-TV alone numbers among its local 
advertising accounts at least 16 accounts which maintain 
branches in Steuben County or which otherwise distribute 
products and services in the County. 


4. In recognition of its dependence upon Angola and 
Steuben County viewers, as well as its obligation to provide 
service to all of the communities within its service area, 
WANE-TV makes a continuous effort to program in a man- 
ner that meets the needs and interests of television viewers 
in Angola and Steuben County, and to support Steuben 
County civic affairs. WANE-TV presently carries approxi- 
mately 45 hours per week of locally originated programs _ 
requiring the employment of a staff of substantial size. In 
addition to locally produced programs of general interest 
to Steuben County viewers (including a weekly half-hour 
live program, Down-to-Earth, 
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conducted by the Allen County Agricultural Agent) WANE- 
TV provides substantial news coverage of events in the 
County. During recent months the WANE-TV news staff 
has covered such essentially local Steuben County events 
as visiting speakers, the awarding of degrees, and a science 
fair at Tri-State College, located in Angola, events connected 
with the Angola centennial celebration, and a local, Angola 
art exhibition. Currently, extensive film footage has been 
taken of resort activities in Steuben County for use on a 
scheduled, locally produced documentary. During the past 
summer the Mayor of Angola appeared on WANE-TV on 
four separate occasions, and representatives of numerous 
women’s church and farm organizations in and around 
Angola regularly visit WANE-TV’s studios in connection 
with WANE-TV’s locally produced women’s programming. 
Conversely, a WANE-TV staff member has only recently 
traveled to Angola to address a local group of Steuben 
County business and professional people. 


5. Virtually all of WANE-TV’s revenues are derived from 
the sale of advertising over its facilities. Advertisers place. 
heavy weight on delivered audience and on cost-per-thou- 
sand of audience in determining their advertising expendi- 
tures. Consequently, one of the key factors in determin- 
ing WANE-TV’s advertising revenues is the size of its view- 
ing audience. In addition, regional advertisers are particu- 
larly interested in coverage 
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throughout the station’s service area, and local advertisers, 
including WANE-TV’s 16 local accounts doing business. in 
Steuben County, are particularly interested in thorough cov- 
erage of their trade areas. A reduction of the station’s 
audience impairs the salability of its time. Viewers in the 
outlying cities, towns, and rural areas, including Angola and 
the scores of similar communities served by WANE-TV, 
make an important contribution to the salability of WANE- 
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TV to national, regional and local advertisers. Existing and 
potential Fort Wayne television stations necessarily do and 
will depend on their entire coverage areas for audience sup- 
port. Fort Wayne alone clearly is not of sufficient size to 
provide the economic support necessary to sustain the num- 
ber and quality of television stations presently in operation 
(to say nothing of a possible additional station) without 
support from all the cities, towns and rural areas within 
their respective Grade B contours. In connection with the 
operation of the station, WANE-TV considers that consid- 
erably more than half of its audience is located outside Fort 
Wayne and Allen County, and the station consciously strives 
to provide service to outlying areas, including Angola, as 
well as to Fort Wayne itself. 


6. The importation of multiple distant signals by pres- 
ent and future CATV systems in WANE-TV’s service area 
(including Angola) would necessarily reduce WANE-TV’s 
viewing audience. In this connection, it is highly probable 
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that the distant South Bend stations proposed to be import- 
ed via CATV to Angola subscribers have, for practical pur- 
poses, no audience in Steuben County, and clearly none 
has any significant off-the-air audience there. The same is 
true generally of distant signals on other proposed and op- 
erating systems throughout the WANE-TV service area. By 
CATV’s making available the signals of outside stations not 
presently watched in homes in the area, viewers would be 
diverted from the area stations, including WANE-TV. This 
fragmentation of the potential area audience would hinder 
further development, expansion, and improvement of WANE- 
TV and could severely injure it, along with other present 
and future Fort Wayne stations. 

7. Angola, with a population of 4,746 (according to the 
1960 U.S. Census), is typical of many communities in WANE- 
TV’s Grade B service area which, together, make up an im- 
portant segment of the total homes from which WANE-TV 
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must draw its viewers. There are 118 individual towns and 
cities within WANE-TV’s Grade B or better contour, and 
over half of these lie within only the predicted Grade B 
contour. Thus it is from towns such as Angola that the 
Fort Wayne stations draw a crucially important part of their 
viewing audiences. When CATV activity in Angola is cou- 
pled with similar CATV activity, actual, proposed and real- 
istically probable, elsewhere in WANE-TV’s service area, the 
total potential audience reduction, in my opinion based on 
my 
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experience in the industry, would make WANE-TV a less 
attractive investment for advertisers, would increase the cost 
and difficulty of sales efforts, and would reduce the reve- 
nues of WANE-TV. Since, as noted, virtually all of WANE- 
TV’s revenue is derived from the sale of advertising, a redu- 
ction in advertising revenues would adversely affect its abil- 
ity to make expenditures for local and public service pro- 
gramming and for quality programs from outside sources. 
Programming represents the largest category of expense in 
WANE-TV’s budget, and this category of expense is much 
more easily curtailed than most others, e.g., engineering. 

It is my opinion, based on my experience in the television 
industry and my knowledge of market conditions in the 
Fort Wayne area, that the effect of this importation of dis- 
tant signals into the area would have a similar impact on 
other television stations operating now and in the future in 
this area, unless effectively limited by the Federal Commu- 
nications Commission. Particularly would this be the case 
with new, non-affiliated UHF stations in Northern Indiana 
for which provision has been made in the Table of Assign- 
ments. 


8. This fragmentation of viewing audience would pro- 
duce the undesirable results described above without increas- 
ing the number of different types of programs available to 
CATV subscribers, i.e., there will be a great deal of dupli- 
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cation of programs between local and distant stations. Fort 
Wayne stations have an opportunity to buy the same 


[25] 


recorded programs (Z.e., syndicated shows and feature films) 
as stations in the South Bend and other distant markets. 

In fact, based on my experience in the industry, I would 
expect to find that almost all of the better recorded pro- 
grams telecast by the distant commercial stations proposed 
to be carried on the Angola CATV system have been, are 
being, or will be shown on the Fort Wayne stations, and 
vice versa. Although the Commission’s new same-day non- 
duplication rule will be of some benefit to the network pro- 
grams of the Fort Wayne stations, the rule does not pro- 
tect the substantial percentage of their programming which 
is non-network. For example, approximately 33 per cent 
of WANE-TV’s programming is non-network. As to future 
non-inter-connected stations in Northern Indiana, very few, 
if any, of their programs are likely to be duplicated on the 
same day by distant stations. 


9, Further, the audience attraction value of WANE-TV’s 
syndicated film or tape programs and feature movies would 
be materially reduced by reason of their having been shown 
over distant stations carried on CATV systems in the Fort 
Wayne area. This latter problem is a very serious one, since 
virtually all of this programming which WANE-TV purchases 
on an exclusive basis from national distributors and syndi- 
cators is also available to the distant stations that CATV 
systems in the Fort Wayne market, including Angola, are 
proposing to carry. Thus, the audience 
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attraction value of a movie or syndicated show which had 
previously been shown on another station carried on a 
cable system would be reduced among cable subscribers 
when shown on WANE-TV, because many subscribers would 
have already seen the program. Similarly, if a syndicated 
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film or a tape program or feature movie to which WANE- 
TV has exclusive rights in the Fort Wayne television mar- 
ket were shown afterward on the cable system, some cable 
subscribers would be diverted from viewing WANE-TV to 
watch such a program to which WANE-TV had bargained 
for, paid for, and was entitled to receive exclusive rights 
in its market. Other stations in the Fort Wayne television 
market would be similarly affected, and, in particular, the 
effect on a future independent station operating on Chan- 
nel 55 in Fort Wayne would be particularly adverse, since 
it would receive virtually no non-duplication treatment at 
all, even though syndicated shows and feature films consti- 
tute a staple of independent programming. 

10. WANE-TV follows CATV activity through newspaper 
and trade press publications, reports by members of its staff, 
and by inquiries to various governmental officials and em- 
ployees in the cities, towns, and counties within its service 
area. There is and has been considerable CATV activity in 
the service area of the Fort Wayne stations, and CATV ac- 
tivity in Northern Indiana is rapidly picking up. A CATV 


system is in operation in Wabash, Indiana. CATV applica- 
tions are pending or have been granted in Fort 
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Wayne, Berne, Bluffton, Kendallville, Decatur, Warsaw, Hunt- 
ington, Winona Lake, and New Haven, Indiana, in addition 
to Angola, and in Delphos, Ohio. In addition, there are 
many other communities in the WANE-TV service area which 
in my judgment are of suitable size and density to have 
CATV potential substantially equivalent to those commu- 
nities in which franchises have already been granted, or ap- 
plied for, and I expect that CATV activity in the WANE- 
TV service area will continue to increase. According to 
my inquiries and to announcements from these CATV sys- 
tems, they carry or propose to carry the signals of a num-_ 
ber of distant stations (stations other than Fort Wayne sta- 
tions), such as WITV, Bloomington (Indianapolis); WGN- 
TV, WITW, WELD, and WCIU, all Chicago; CKLW, Wind- 
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sor (Detroit); WSBT-TV, WNDU-TV, and WSIV, all South 
Bend; and others, depending in part upon the number of 
channels proposed by any particular systems. 

[s/ Reid G. Chapman 
{Jurat] 


(28] 


A. D. Ring & Associates 
Consulting Radio Engineers 
1710 H Street, N. W. 
Washington, D. C. 20006 


November 1, 1966 


City of Washington e 


District of Columbia 


Howard T. Head, being first duly swom, upon oath de- 
poses and says that he is a consulting radio engineer, a part- 


ner in the firm of A. D. Ring & Associates, with offices at 
1710 H Street, N.W., Washington, D.c. He isa registered 
professional engineer (Reg. No. 2521) in the District of Co- 


lumbia. His qualifications as an engineer are a matter of 
record with the Federal Communications Commission. 


The firm of A. D. Ring & Associates has been retained 
by Indiana Broad licensee of Television 
Broadcast Station WANE-TV, ne, Indiana, to make 
engineering studies in sup iti cial Relief 
by Indiana Broadcasting Corporation re: 

CATV system to be operated by GT&E Communications, 
Inc., in Angola, Indiana. 

Angola, Indiana is within the calculated Grade B contours 
of Fort Wayne stations WANE-TV, WKJG-TV, and WPTA. 
It is also within the calculated Grade B contour 
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of Station WILX-TV/WMSB, Channel 10, Lansing, Michi- 
gan. The following table shows the distance from the 
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Angola reference point to the transmitter sites and to the 
Grade B contours of the non-Grade B signals proposed to 
be carried on the Angola CATV system. 


TABLE I 
DISTANCES FROM ANGOLA REFERENCE POINT 


Station Transmitter Site Grade B Contour 


WNDU-TV 62.7 mi. 23.2 mi. 
WSBT-TV 62.9 1.4 
WSIV 61.6 20.4 
WKZO-TV 74.2 48 
WJIM-TV 79.4 9.4 


A high band (Ch. 7-13) VHF television station at 
Fort Wayne, Indiana, operating with maximum facilities 
(316 kw, 1000 ft. above average terrain), would provide 
calculated City Grade service (77 dbu) to Angola. 


The area and population within the WANE-TV Grade B | 
contour have been determined, and these are listed in Table 
II, attached to this affidavit. Table II also lists the area and 
population of Fort Wayne and of Allen County, of which 
Fort Wayne is the county seat. Allen County is included in 
its entirety within the WANE-TV Grade A contour. 

Table III, attached to this affidavit, is a list of cities 
within the WANE-TV Grade B contour where it is under- 
stood that CATV systems are either in operation, franchised, 
or have franchise applications pending. The 1960 population 
of these cities is given. It will be noted that 
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the population of these cities is 238,761, representing 42.3% 
of the population within the WANE-TV Grade B contour. . 


The distances to the coverage contours discussed in this 
affidavit were determined in accordance with the Commis- 
sion’s Standards on the basis of coverage and elevation data 
extracted from the various stations’ license files at the Com- 
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mission. Population counts are based on the 1960 Census 
and are made in the usual manner employing Minor Civil 

Divisions Maps. Areas were measured using a polar plani- 
meter. 

Affiant states that the calculations and exhibits in this 
report were made by him personally or under his direction, 
and that all facts contained herein are true of his own knowl- 
edge except where stated to be on information or belief, 
and as to those facts, he believes them to be true. 

/sf Howard T. Head, Affiant 


{Jurat] 
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TABLE I 


AREA AND POPULATION WITHIN 
GRADE A AND GRADE B CONTOURS 


peak Sw SA SE Tl 


WANE-TV 
Fort Wayne, Indiana 


Ch. 15 436 kw 830 ft. 


Contour Area Population 


Grade A (74 dbu) 2,335 sq. mi. 360,184 
Grade B (64 dbu) 5,450 $64,996 
Fort Wayne 161,776 
Allen County 232,196 
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TABLE III 


CITIES WITHIN WANE-TV GRADE A 
AND GRADE B CONTOURS WHERE 


City 1960 Population 
Within WANE-TV Grade A Contour 


Bluffton, Indiana 6,238 
Decatur 8,327 
Fort Wayne 161,776 
Huntington 16,185 
Kendallville 6,765 
New Haven 3,396 


Between WANE-TV Grade A and 
Grade B Contours 


Angola 


Berne 

Wabash (part) 
Warsaw 
Winona Lake 
Delphos (Ohio) 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
In re Notification of 
GT&E COMMUNICATIONS INC. 
Angola, Indiana 
Pursuant to Section 74.1105 of the CATV 
Rules With Respect to a Proposed CATV 
System at Angola, Indiana 


PETITION FOR TEMPORARY RELIEF 
PENDING FURTHER PROCEEDINGS 


GT&E Communications Inc., by its attorneys, respect- 
fully requests that the Commission forthwith authorize it 
to commence community antenna television (CATV) opera- 
tions in Angola, Indiana, carrying the signals enumerated in 
the notification given by it consistent with the provisions 
of Section 74.1105 of the Commission’s Rules, pending the 


conduct of any further proceedings found to be necessary. 


* * * 


[42] 
x * * 

10. We submit that such a strained and illogical argu- 
ment is not entitled to serious consideration by the Com- 
mission. Moreover, it must be emphasized that we are not 
here considering the plea of a struggling UHF operator who 
faces a rigorous task of competing with more powerful VHF 
facilities. The Commission’s TV Broadcast Financial Data 
for 1965 disclose total broadcast revenues for the three UHF 
commercial stations in the Fort Wayne market of more than 
three million dollars — which, when prorated, is almost twice 
the median revenues for profitable UHF stations on a nation- 
wide basis. The total broadcast income of the three stations 
was in excess of 600,000 dollars and the market has proved 
highly profitable since at least 1959) These figures should 
be contrasted with the 
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1 Net income for the market, as reported in the Commission’s TV 
Broadcast Financial Data, for available years is: 1965—$604,145; 1964— 
$809,254; 1963 — $698,804; 1962 — $635,101; 1961 — $457,299; 
1960 — $350,558; 1959 — $179,749; 1958 — ($268,382). Decreases 
in profits from year to year are attributable more to increased costs 
rather than decreased revenues. The “loss year” — 1958 — was the first 
full year during which there were three stations operating in the market. 
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information disclosed in various broadcast license applica- 
tions filed with the Commission for WANE-TV which dis- 
closes initial construction costs of $341,095.92 and subse- 


quent costs of $8,500./ 
* Ke * 


TWe do not, of course, intend in any way to intimate that this is 
the total investment of Indiana Broadcasting Corporation in WANE- 
TV. To the contrary, we appreciate the fact that there are many ad- 
ditional cost items which need not be reflected in the license applica- 
tions. We think it clear, however, that WANE-TV is enviably situated 
for a UHF facility. 
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13. Angola had a 1960 population of 4,746 persons. 
GT&E Communications Inc.’s surveys show that its CATV 
system will pass approximately 1,600 households in Angola. 
Based upon a fifty percent saturation estimate (which was 
concluded to be reasonable in the Seiden Report), GT&E 
Communications Inc. can hope in the foreseeable future to 
serve approximately 800 subscribers. We submit that when 
compared with the overall strength of the Fort Wayne mar- 
ket, the prospect for audience diversion in Angola is de mini- 
mis. 


14. Indiana Broadcasting Corporation contends, however, 
that the Commission must consider the overall impact of 
potential CATV operations in a market and not the situa- 
tion which exists in one particular community. In this re- 
gard, it listed as a part of its Petition (Howard Head affi- 
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davit) the communities within the WANE-TV grade A and 
grade B contours where CATV franchises have been granted 
or applications for franchises are pending. Conspicuously, 
however, Indiana Broadcasting Corporation points to no 
| 1 proposal currently before the Commission involving com- 
munities other than Angola and does not assert that the 
communities have systems currently in operation. 
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15. Additionally, to the.extent that Indiana Broadcast- 
ing Corporation attempts to buttress its showing by includ- 
ing information about communities within the grade A con- 
tour of WANE-TV, its assertions are immaterial. Fort Wayne 
is in the top one hundred markets; and, to the extent that 
CATV operations are proposed within the grade A contour 
of WANE-TV, or that of any other Fort Wayne station, the 
full protection of Section 74.1107 of the Rules is available. 


16. We do not agree with Indiana Broadcasting Corpo- 
ration that where, as here, there is an obviously minimal 
CATV proposal, such a proposal need be considered in light 
of eventualities which might come to pass at some time in 
the future. Assuming, arguendo, however, that there is merit 
to the “cumulative effects” argument in this situation, it 
must be limited in application to the area in controversy. 
In light of Fort Wayne’s top one hundred market status, 
what we need here be concerned with are CATV operations 
between the grade A and grade B contours of WANE-TV. 


17. Indiana Broadcasting Corporation’s figures, which 
we accept as accurate for this purpose, show that there are 
granted franchises or applications pending for franchises in 
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communities with combined population of 36,334, located 
between WANE-TV’s grade A and grade B contours. Com- 
puting the potential for CATV impact as the basis that: (a) 
there are three persons per household and thus at most 
12,111 homes; (b) franchise grants are made and all of the 
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systems are constructed and achieve the fifty percent satura- 
tion utilized in the Seiden Report; and (c) that about ninety- 
seven percent of the households are equipped with televi- 
sion sets; we find that at most there is a CATV potential 
of about 6,000 television homes, which represents only a 
miniscule part of the Fort Wayne market! The diversion 
of these homes from the Fort Wayne stations would be 
minimal. As mentioned, the distant signals which GT&E 
Communications Inc. proposes to carry are all network af- 
filiates. The Fort Wayne stations will, of course, have the 
protection of the non-duplication Rules and, in any event, 
it has been well-established that viewers, 


1The assumptions are overly-generous, of course, to Indiana Broad- 
casting Corporation. There is no assurance that franchises will be 
granted in communities in which applications are pending and there 
is no assurance that if franchises are granted systems actually will 
be constructed. In this regard, Angola, as mentioned, previously 
franchised a group which elected not to construct a system. 


[48] 
whether on the cable or not, will rely principally upon 
their own market television stations for service. The po- 
tential impact of the CATV operations in Angola on exist- 


ing or potential television operations is clearly de minimis. 
*x** * 
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State of New York = 


County of New York 
WENTON F. STEWART, being duly swom, says: 


1. I am Vice-President and General Manager of GT&E 
Communications Inc. and am fully familiar with all its op- 
erations. 


2. I have read the foregoing Petition for Temporary Re- 
lief Pending Further Proceedings and all-the factual state- 
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ments therein are true and correct to the best of my knowl- 
edge and belief. 


-* * 


[52] 
[Rec’d. Dec. 5, 1966] 


Before The 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


In re Notification of 


GT&E COMMUNICATIONS, INC. 
Angola, Indiana . 
Under Section 74.1105 of 
the CATV Rules with Respect 
to a Proposed CATV System 
at Angola, Indiana 


OPPOSITION OF INDIANA BROADCASTING 
CORPORATION TO PETITION FOR TEMPORARY 
RELIEF PENDING FURTHER PROCEEDINGS 


Indiana Broadcasting Corporation, licensee of television 
station WANE-TV, Fort Wayne, Indiana (WANE-TV), hereby 
opposes the petition for temporary relief filed in the above- 
captioned matter by GT&E Communications, Inc. (GT&E), 
on the ground that GT&E’s petition fails to state sufficient 
reasons for the granting of the relief sought. 


ee * 
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7. WANE-TV further established that CATV distant sig- 
nal activity within the Fort Wayne market is already sub- 
stantial and can only be expected to increase. Forty-two 
per cent of the population within WANE-TV’s Grade B con- 
tour resides within communities in which CATV systems 
are already proposed, franchised, under construction, or in 
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operation. At the present time there are four distant sig- 
nal proposals before the Commission involving communi- 
ties within the WANE-TV service area, and a fifth is about 
to be filed.? 


“ek 


2These facts are here added because of GT&E’s concem over their 
“conspicuous” omission from WANE-TV’s previous showing. The 
pending proposals, aside from Angola, involve applications filed by 
Huntington CATV, Inc., file No. CATV 100-90 (and the associated 
microwave application filed on or about October 28, 1966 by Video 
Service Company); Valley Cablevision Corp., File No. CATV 100- 
93, and United Transmissions, Inc., File No. CATV 100-58. In ad- 
dition, United Transmissions, Inc., under date of November 22, 1966, 
has advised the Commission of its intention to seek a waiver of Sec- 
tion 74.1107 with respect to distant signal carriage on its proposed 
system in Warsaw, Indiana. 
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xe * 


13. At page 6 of its petition GT&E suggests, somewhat 


obliquely, that the City of Angola “presumably feels a - - . 
need” for a CATV system carrying the signals 
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proposed by GT&E. Beyond this plainly inadequate asser- 
tion there is not even a suggestion in GT&E’s petition as to 
how the relief it requests would advance the public interest. 
Although castigating WANE-TV for not investing additional 
funds in order to “improve its signal quality”, GT&E does 
not assert that Angola residents are currently being deprived 
of satisfactory off-the-air reception.’ Nor can GT&E as- _ 
sert, as in the otherwise analogous Taft Broadcasting — ; 
Company case,? that its system will make available for the 
first time to Angola residents complete network service. In- 
deed, in its effort to show that its proposal will have no 
impact upon the existing network stations in the market, 
GT&E comes perilously close to complete agreement with 
WANE-TV that so far as any meaningful program diversi- 
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fication is concerned, its proposed carriage of distant signals 
will add little, if anything, to what is already available off- 
the-air to Angola residents. (See Chapman affidavit, Par. 
8.) 


xe * 


1 Indeed, GT&E’s assertion that its system cannot survive econom- 
ically unless it is permitted to carry five distant signals — if believed 
— would indicate that it has little to offer by way of improved re- 
ception of local stations. 


7In the Matter of Petitions by Taft Broadcasting Company (WKYT- 
TV) and WLEX-TV, Inc., Lexington, Kentucky, etc., Dkt. No. 16990, 
FCC 66-1027, 91178 (Released November 29, 1966). 


[63] 


eee 


20. GT&E also asserts that its present proposal to im- 
port five distant signals is of no concern because it involves 
only network affiliated stations, and thus the existing Fort 
Wayne stations will be safeguarded, to some extent, by the 
non-duplication rules. The first point to be noted here is 
that GT&E’s argument is carefully limited by a caveat to 
the effect that there are other stations that GT&E could 
“reasonably” carry on its system. When this caveat is 
coupled with GT&E’s professed concern over the “‘margi- 
nal” financial success of its proposed operation, and with 
its franchise obligation to “maintain and operate its sys- 
tem and render efficient service on 2 minimum of 12 TV 
channels,” there may be some reason to believe that GT&E’s 
present proposal is but the first step in a potentially broader 
program. Putting this aside, however, there is quite plainly 
sufficient non-network programming shown on the distant 
stations proposed to be carried to lead GT&E to assert that 
the carriage of these stations will enable GT&E to sell its 
service to Angola subscribers. And of course the non-dupli- 
cation rules will be of no benefit at all to a future station 
operating on Channel 55 in Fort Wayne. 
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OPPOSITION TO PETITION FOR SPECIAL RELIEF 


GT&E Communications Inc. (GTEC), by its attorneys, 
respectfully submits this Opposition to the Petition for Spe- 
cial Relief filed November 2, 1966 by Indiana Broadcast- 
ing Corporation, licensee of station WANE-TV, Fort Wayne, 
Indiana (WANE-TV), with respect to GTEC’s proposed com- 
munity antenna television (CATV) operations in Angola, 
Indiana. In support hereof, it is shown as follows: 


A. INTRODUCTORY STATEMENT 


1. Angola, Indiana, a community with 1960 population 
of 4,746, is located about forty miles north of Fort Wayne, 
Indiana. Based upon American Research Bureau net weekly 
circulation figures, Fort Wayne is the 
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ninety-ninth television market; all of Fort Wayne’s televi- 
sion stations are UHF. Angola is not located within the 
grade A contour of any television station — in Fort Wayne 
or otherwise. 


2. By letters dated October 3, 1966, GTEC notified 
WANE-TV and others of its intention to commence CATV 
operations in Angola on November 3, 1966, as required by 
Section 73.1105 of the Commission’s Rules. In its notifi- 
cation GTEC said that it would carry the signals o: televi- 
sion stations 

CBS-TV, Channel 15, Fort Wayne 
ABC-TV, Channel 21, Fort Wayne 
NBC-TV, Channel 33, Fort Wayne 
(NBC-TV) and WMSB (Ed.), Channel 10, 
(share time), Lansing, Michigan 
all of which provide grade B service to Angola, and the sig- 
nals of television stations 

WNDU-TV, (Channel 16), (NBC-TV), South Bend 

WSBT-TV, (Channel 22), (CBS-TV), South Bend 

wsIV, (Channel 28), (ABC-TV), South Bend 
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WKZO-TV, (Channel 3), (CBS-TV), Kalamazoo 

WJIM-TV, (Channel 6), (CBS-TV), Lansing 
which are “distant signals” in Angola as defined in Section 
74.1101(i) of the Rules. 


3. The WANE-TV Petition for Special Relief of Novem- 
ber 2, 1966, to which this Opposition is responsive, 


[70] 


resulted in the imposition of a stay of GTEC’s plans to com- 
mence ‘operations by virtue of the provisions of Section 
74.1105 of the Rules. On November 25, 1966 GTEC filed a 
petition requesting that it be permitted to commence op- 
erations pending Commission consideration of the WANE- 
TV Petition and subsequently filed pleadings in connection 
therewith. To a large extent this Opposition is repetitive 
of our request that we be permitted to proceed immediately 
in Angola. 


B. STATEMENT OF FACTS 


4. On March 21, 1966, the Common Council of Angola, 
Indiana, granted GTEC a franchise to operate a CATV sys- 
tem in Angola! The Angola Common Council had previously 
franchised another entity which had failed to perform and 
the community then specifically requested GTEC, which 
had applied earlier for an authorization, to establish 


1The authorization specifically excludes “special programming in 
the manner known as pay TV, or recording programs or signals 
whether by tape or otherwise for telecasting or broadcasting pur- 
poses.” This limitation should certainly assuage WANE-TV’s fears 
(see its Petition, paragraph 8) that Angola will prove to be the site 
of pay television operations. 
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CATV facilities in Angola. As a result, GTEC asked for 
and received the above-mentioned franchise. 
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5. Shortly after its acceptance of the franchise, GETC 
requested General Telephone Company of Indiana to con- 
struct the Angola system: on what is usually referred to as 
a “lease-back” basis. In this regard, GTEC agreed that if 
it terminates the order within ten years of the date on 
which service commences, it will pay to General Telephone 
Company of Indiana $49,700, less 1/120th of the total 
amount for each month during which service is rendered. 


6. Both GTEC and General Telephone Company of In- 
diana have completed construction of those portions of the 
system for which each was responsible; the system has been, 
and is being, tested. Regular operations would have com- 
menced on November 3, 1966, but for the WANE-TV fil- 
ing which rendered applicable the “built-in” stay provisions 
of Section 74.1105 of the Rules. 


7. The attached affidavit of Wenton F. Stewart, Vice- 
President and General Manager of GTEC, shows that Angola 
represents a marginal prospect for successful CATV 
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operations and if the company is not permitted to carry 
the distant signals — which it is entitled to carry under the 
Commission’s Rules — the system more than likely will not 
be placed in operation.’ This eventuality would have two 
significant consequences of which the Commission may take 
cognizance: first, the City of Angola has evidenced a de- 
sire, and presumably feels a corresponding need, for a CATV 
system carrying the signals proposed by GTEC; second, 
apart from the termination agreement with General Tele- 
phone Company of Indiana, GTEC has a.cash investment 
in the Angola system of $45,554. Accordingly, if GTEC 

is not permitted to operate with the signals specified it will 
be faced with a loss of almost $100,000 (its cash invest- 
ment plus the termination payment which it would be re- 
quired to make under its agreement with General Telephone 
Company of Indiana). The WANE-TV Petition is so lack- 
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ing in merit that these consequences’should not be count- 
enanced by the Commission. 


1 The alternative, and it is not a desirable one, would be for GTEC 
to seek modification of its Angola franchise so that GTEC could orig- 
inate programming. 


[73] 
C. THE WANE-TV PETITION 


8. WANE-TV’s Petition starts with the proposition that 
Fort Wayne is an all-UHF market. If it had a VHF station, 
says WANE-TV, its grade A contour would encompass 
Angola! Therefore, the argument continues, since Fort 
Wayne is in the top one hundred markets, an evidentiary 
hearing should be held to determine if GTEC should be 
permitted to distribute distant signals in Angola. We sub- 
mit that such a strained and illogical argument is not entitled 
to serious consideration by the Commission. 


1WANE-TV operates with maximum visual effective radiated 
power of 436 kilowatts and antenna height of 830 feet above average 
terrain, far less than the maximum permitted by the Rules. Perhaps 
an explanation of why the company does not improve its signal qual- 
ity in the areas which it now asserts are so critical to its success is ~ 
that any increase in power would result in overlap with the signal 
of VHE station WISH-TV (Channel 8), Indianapolis, Indiana, with 
which it is under common ownership, in violation of Section 73.- 
636(a\(1) of the Commission’s Rules. WISH-TV operates with the 
maximum facilities permitted under the Rules. WANE-TV is also 
under common ownership with television stations KOTV, Tulsa, 
Oklahoma; KHOU-TV, Houston, Texas; and KXTV, Sacramento, 
California. Indianapolis, Houston and Sacramento all are in the fifty 
markets and Tulsa is fifty-eighth. 
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9. The “top one hundred” market policy is keyed to 
grade A contours because the Commission believed that 
would constitute the area on which UHF stations would 
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principally rely for an audience. From this fact and those 
recited above, we reach a different, and we submit, emi- 
nently more reasonable, conclusion than WANE-TFV. The 
Commission’s concern for UHF development is based to a 
large extent on the competitive problems which UHF faces 
from VHF. Where we have a long-established and highly 
profitable all-UHF market, such as Fort Wayne, the cause 
for concern does not exist. 


10. We are not here considering the pleas of a struggling 
UHF operator who faces the rigorous task of competing 
with more powerful VHF facilities. The Commission’s TV 
Broadcast Financial Data for 1965 disclose total broadcast 
revenues for the three UHF commercial stations in the Fort 
Wayne market of more than three million dollars — which 
when prorated, is almost twice the median revenues for 
profitable UHF stations on a nationwide basis. The total 
broadcast income of the three statons was in excess of 
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$600,000 and the market has proved profitable since at 
least 1959. In view of its highly enviable situation, it 
- seems somewhat absurd that WANE-TV would threaten, as 
it has done, a reduction in public service programming in 
the context of a CATV proposal which will involve service 
to about 800 homes. 


11. It is significant also that WANE-TV is the party ask- 
ing for special relief. WANE-TV cannot alter the fact that 
at present Angola is not within the grade A contour of any 
television station operating within the top one hundred 
markets. It faces the burden of showing that it would be 
contrary to the public interest if GTEC were permitted to 
commence CATV operations in Angola. 


12. In this respect, there are two important factors to 
be noted respecting the distant signals which GTEC would 
carry in Angola: 
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Net income for the market, as reported in the Commission’s TV 
Broadcast Financial Data, for available years is: 1965 — $604,145; 
1964 — $809,254; 1963 — $698,804; 1962 — $635,101; 1961 — 
$457,299; 1960 — $350,558; 1959 — $179,749; 1958 — ($268,382). 
Decreases in profits from year to year are attributable more to in- 
creased costs rather than decreased revenues. The “loss year” — 1958 
— was the first full year during which there were three stations op- 
erating in the market. 
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(a) The proposal contains no intimation of “‘leap-frog- 
ging” — the distant signals which GTEC would carry are those 
nearest Angola. As the affidavit of Howard Head (attached 
to the WANE-TV Petition) discloses, the distances to Angola 
from the grade B contours of the distant stations to be car- 
ried are as follows: WNDU-TV, 23.2 miles; WSBT-TV, 7.4 
miles; WSJV, 20.4 miles; WKZO-TV, 4.8 miles; WJIM-TV, 
9.4 miles. These figures must be considered in light of the 
fact that Angola is within only the outer reaches of the 
WANE-TV grade B contour. 


(b) GTEC similarly does not propose to bring to Angola 
the signals of a number of non-affiliated, or independent, 
stations. The distant signals which would be carried are all 
of network affiliates; thus, the Fort Wayne stations will, to 
a great extent, have the mantle of protection afforded by 
the non-duplication provisions of the Rules./ 


1 There are independent stations operating in both Chicago, Illinois, 
and Detroit, Michigan, which we submit could reasonably be brought 
to Angola by GTEC. 
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13. GTEC’s surveys show that its CATV system will pass 
approximately 1,600 households in Angola. Based upon a 
fifty percent saturation estimate (which was concluded to 
be reasonable in the Seiden Report and which GTEC esti- 
mates will be achieved), GTEC can hope in the foreseeable 
future to serve approximately 800 subscribers. We submit 
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that when compared with the overall strength of the Fort 
Wayne market, the prospects for audience diversion in 
Angola are de minimis. 


14. WANE-TV contends, however, that the Commission 
must consider the overall impact of potential CATV opera- 
tions in the market and not the situation which exists in 
one particular community. In this regard, it listed as a part 
of its Petition (Howard Head affidavit) the communities 
within the WANE-TV grade A and grade B contours where 
CATV franchises have been granted or applications for fran- 
chises are pending. Conspicuously, however, WANE-TV 
points to no proposal currently before the Commission in- 
volving communities other than Angola and does not assert 
that the communities have systems in operation. 
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15. Additionally, to the extent that WANE-TV attempts 
to buttress its showing by including information about com- 
munities within its grade A contour, its assertions are im- 
material. Fort Wayne is in the top one hundred markets. 
To the extent that CATV operations are proposed within 
the grade A contour of WANE-TV, or that of any other 
Fort Wayne station, the full protection of Section 74.1107 
of the Rules is available. 


16. We do not agree with WANE-TV that where, as here, 
there is an obviously minimal CATV proposal, such a pro- 
posal need be considered in light of eventualities which 
might come to pass at some time in the future. Assum- 
ing, arguendo, however, that there is merit to the “cumu- 
lative effects” argument in this situation, it must be lim- 
ited in application to the area in controversy. In light of 
Fort Wayne’s top one hundred market status, what we need 
here be concerned with are CATV operations between the 
grade A and grade B contours of WANE-TV. 


17. WANE-TV’s figures, which we accept as accurate for 
this purpose, show that there are granted franchises or ap- 
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plications pending for franchises in communities with com- 
bined population of 36,334, located 
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between WANE-TV’s grade A and grade B contours. Com- 
puting the potential for CATV impact as the basis that: (a) 
there are three persons per household and thus at most 
12,111 homes; (b) franchise grants are made and all of the 
systems are constructed and achieve the fifty percent satur- 
ation utilized in the Seiden Report; and (c) that about nine- 
ty-seven percent of the households are equipped with tele- 
vision sets; we find that at most there is a CATV potential 
of about 6,000 television homes, which represents only a 
miniscule part of the Fort Wayne market.! The diversion 
of these homes from the Fort Wayne stations would be 
minimal. As mentioned, the distant signals which GTEC 
proposes to carry are all of network affiliates. The Fort 
Wayne stations will, of course, have the protection of the 
non-duplication Rules and, in any event, it has been well 
established that 


1 The assumptions are overly generous, of course, to WANE-TV. 
There is no assurance that franchises will be granted in communities 
in which applications are pending and there is no assurance that if 
franchises are granted systems actually will be constructed. In this 
regard, Angola, as mentioned, previously franchised a group which 
elected not to construct a system. 
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viewers, whether on the cable or not, will rely principally 
upon their own market television stations for service. The 
potential impact of the CATV operations in Angola on ex- 
isting or potential television operations is clearly de mini- 
mis. 


D. CONCLUSION 


18. WANE-TV, an obviously profitable station operat- 
ing in an all-UHF market, is the party here requesting spe- 
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cial relief and, as such, it has the burden of making a prima 
facie showing that it would be contrary to the public inter- 
est if GTEC were permitted to engage in CATV operations 
as proposed. WANE-TV has fallen far short of meeting the 
burden. 

WHEREFORE, THE PREMISES CONSIDERED, the Com- 
mission is requested to deny the WANE-TV Petition for 
Special Relief. 


Respectfully submitted, 


GT&E COMMUNICATIONS INC. 


By Reed Miller 
By David H. Loyd 
ARNOLD & PORTER 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 
Its Attorneys 
December 5, 1966 
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State of New York 
SS.: 
County of New York 


WENTON F. STEWART, being duly sworn, says: 


1. Iam Vice President and General Manager of GT&E 
Communications Inc. and am fully familiar with all its op- 
erations. 


2. Ihave read the foregoing Opposition to Petition for 
Special Relief and all the factual statements therein are true 
and correct to the best of my knowledge and belief. 


3. The proposed Community Antenna Television system 
in Angola, Indiana, is one of marginal potential financial 
success, as the number of prospective subscribers in the fran- 
chised area is limited and a substantial investment in cable 
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was required to reach all populated areas of the city. Ac- 
cordingly, if GT&E Communications Inc. is prohibited from 
carrying the proposed distant signals on this system, the sys- 
tem will not be put into operation, which will result in the 
| loss of the investment of GT&E Communications Inc. in 

| this system. The only alternative would be for GT&E Com- 
munications Inc. to attempt to recoup the loss of this invest- 
ment by commencing 
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the origination of programming on a large scale which is con- 
' sidered by the management of GT&E Communications Inc. 
to be an undesirable alternative. 
[s/ W. F. Stewart 


[Jurat] 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20554 


In re Notification of 

GT&E COMMUNICATIONS INC. 
Angola, Indiana 

Pursuant to Section 74.1105 of 
the CATV Rules With Respect to 


a Proposed CATV System at 
Angola, Indiana 


For action by: The Commission 


REPLY TO OPPOSITION TO PETITION FOR 
TEMPORARY RELIEF PENDING FURTHER 
PROCEEDINGS 
GT&E Communications Inc. (GTEC), by its attor- 
neys, respectfully replies.to the opposition of Indiana Broad- 
casting Corporaton, licensee of television station WANE-TV, 
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Fort Wayne, Indiana (WANE-TV), to GTEC’s request that it 
be permitted forthwith to commence community antenna 
television operations in Angola, Indiana, carrying the signals 


specified in its Section 74.1105 notification. 
* ok 
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* oe 


3. WANE-TV has attempted to persuade the Commission 
that Angola represents a part of a major “CATV onslaught” 
in its service area’ As we pointed out in our initial position, 
in light of Fort Wayne’s top one hundred market status, to 
the extent CATV operations are proposed in the grade A cov- 
erage area of a Fort Wayne station the full 


1WANE-TV says that forty-two percent of the population within 
its grade B contour is located in communities where there is CATV ac- 
tivity. A close reading of its assertions in this regard discloses that a 
substantial portion of the forty-two percent is attributable to franchise 
activity in Fort Wayne itself and, additionally, this includes other com- 
munities in which no franchises have, in fact, been issued. 
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protection of Section 74.1107 is available’ Moreover, por- 
tions of Fort Wayne stations’ grade B contours overlap the 
grade A contours of stations operating in another of the top 
one hundred markets—South Bend-Elkhart—thus increasing 
the area where Section 74.1107 is applicable. WANE-TV has 
already attempted to exploit this situation. (See CATV File 
No. 100-58 involving Winona Lake, Indiana.) 


xk Ok 


1 This is not to say that the area between the grade A and grade 
B contours is meaningless for our purposes. We intend only to define 
the area with which the Commission should reasonably be concerned. 
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5. As we stated in our initial petition, we do not think 

| the “cumulative effects” argument is applicable to a pro- 

| posal such as GTEC’s which will involve potential service in 

' the next few years to only about 800 television homes. Cer- 
tainly, this must be the case, absent a showing that there are 

| numerous such proposals pending which involve a substan- 
tial portion of the population in the area. Moreover, the 

| area to be considered if the cumulative effects standard is 
applied, is the area between the grade A and grade B con- 
tours in top one hundred market situations or where the 

' Section 74.1107 protection is not available. As far as we 

can determine, GTEC is the only proponent of a CATV 

| system in this area currently before the Commission. The 
other proposals mentioned by WANE-TV all involve re- 
quests for Section 74.1107 authorizations./ 


1 Perhaps, if several months elapse before the Commission rules 


on this matter, more Section 74.1105 notices will be filed, but the 
Commission’s Rules were not designed to protect licensees such as 
WANE-TV from all CATV activity; the Association of Maximum Serv- 
ice Telecasters, among others, advanced such arguments in rule mak- 
ing which were rejected. The Commission’s principal concem is with 
major CATV proposals in the major markets. 
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[Rec’d. Dec. 22, 1966] 
REPLY OF INDIANA BROADCASTING 
CORPORATION TO OPPOSITION TO 
PETITION FOR SPECIAL RELIEF 

Indiana Broadcasting Corporation, licensee of television 
station WANE-TV, Fort Wayne, Indiana (WANE-TV), hereby 
submits its reply to the opposition filed by GT&E Commu- 
nications, Inc. (GT&E) on or about December 5, 1966, in 
the above-captioned matter. 
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A. Statement of the Proceedings 


1. Under date of November 3, 1966, GT&E notified 
WANE-TV of its intention to place into operation, on or 
about December 3, 1966, a CATV system in Angola, Indi- 
ana. According to the notice, the signals of five distant 
stations, in addition to the five stations placing a predicted 
Grade B contour over the community, were to be carried. 


2. On November 2, 1966, WANE-TV filed with the Com- 
mission a petition, pursuant to Section 74.1109 of the Rules, 
seeking special relief against the proposed carriage of these 
distant signals. In support of its petition WANE-TV pointed 
out, among other things, that 
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the immediate Fort Wayne area is of insufficient size to sup- 
port the number and quality of local stations now in op- 
eration and for which provision for future operation has 
been made; that existing and future stations in Fort Wayne 
necessarily do and will depend upon viewing support 
throughout their relatively limited coverage areas, and that 
Angola, located less than 40 miles from Fort Wayne, 
is plainly a part of the “essential area” upon which exist- 
ing and future local UHF broadcast service is and will be 
vitally based. It was further shown that CATV activity 
throughout the service area of the Fort Wayne stations is 
intense and growing, and that already such activity was pres- 
ent in communities accounting for over 42 per cent of the 
population within WANE-TV’s service area. It was also 
pointed out that because Fort Wayne is one of the very few 
all-UHF major markets, the Grade A criterion of the Com- 
mission’s major-market distant-signal rules if strictly applied, 
would result in an illogical and unintended lessening of the 
safeguards provided UHF development in Fort Wayne as 
opposed to the vast majority of the major markets, nearly 
all of which have one or more VHF stations in operation. 


3. Under the provisions of Section 74.1105 of the Rules 
the filing of WANE-TV’s petition resulted in an automatic 
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stay of GT&E’s proposed carriage of non-Grade B signals. 
On or about November 23, 1966, GT&E filed with the 
Commission a petition for temporary relief from the op- 
eration of the Section 74.1105 stay provision. The relief 
sought was a total lifting of the stay, that 
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would permit GT&E to commence immediate operation 
carrying all stations designated in its initial notification. On 
December 5, 1966, WANE-TV filed its opposition to GT&E’s 
petition for temporary relief. On or about the same 
day GT&E filed its opposition to WANE-TV’s initial peti- 
tion, and on December 15, 1966, GT&E filed a reply to 
WANE-TV’s opposition to GT&E’s petition for temporary 
relief. 


B. Summary of the Essentially Undisputed Facts 


4. In the petition filed on behalf of WANE-TV, it was 
shown that Angola, located less than 40 miles north of Fort 
Wayne in Steuben County, is an integral part of the greater 
Fort Wayne marketing area, that WANE-TV numbers among 
its local advertising accounts numerous businesses doing 
business in Steuben County, and that each of the three Fort 
Wayne UHF television stations enjoys substantial viewing in 
Steuben County. (Chapman affidavit, Par. 3.)/ 


5. It was further shown in WANE-TV’s petition that 
Angola viewers receive full network service from the three 
Fort Wayne stations, and additional network and educa- 
tional television service from WILX-TV/WMSB, Channel 10, 
Lansing. (Head affidavit.) Conversely, it was shown that 
of the five distant stations GT&E proposed to carry on its 
CATV system, only one (WKZO-TV) has viewing in Steu- 
ben County sufficient to meet minimum ARB reporting 
standards. (Petition, p. 2, Chapman affidavit, Par. 6.) 


1 Unless otherwise specified, references herein to affidavits are to 
those filed in support of WANE-TV’s original petition. 
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6. It was further shown on behalf of WANE-TV that 
existing and future UHF stations in the Fort Wayne market 
necessarily do and will depend upon viewing throughout 
their relatively limited service areas; that Fort Wayne alone 
(pop. 160,000) is incapable of supporting even the num- 
ber and quality of existing market stations, to say nothing 
of a future station operating on Channel 55, assigned to 
Fort Wayne; and that Angola is typical of many of the 118 
cities and towns surrounding Fort Wayne and which together 
make up an important segment of the total homes from 
which WANE-TV and other existing and future market sta- 
tions must draw their support.’ 


7. WANE-TV further established that CATV distant sig- 
nal activity within the Fort Wayne market is already sub- 
stantial and can only be expected to increase. Forty-two 
per cent of the population within WANE-TV’s Grade B con- 
tour resides within communities in which CATV systems 
are already proposed, franchised, under construction, or in 
operation. At the present time there are five distant signal 
proposals before the Commission involving communities 
within the WANE-TV service area. 


Tin this connection it may also be noted that since the filing of 
WANE-TV’s petition in this case, the Commission has approved the 
petition of DBNW, Inc., to assign Channel 65 to Defiance, Ohio. 
Docket No. 16739, RM-814 (Released November 10, 1966). De- 
fiance is located approximately the same distance from Angola 
as is Fort Wayne. Although there is as yet no data available to 
WANE-TV on which to predict the area to be served by this new 
UHF station, it is plain that it will serve a substantial part of the 
area now served by the Fort Wayne stations. 


2The pending proposals, aside from Angola, involve applications 
filed by Huntington CATV, Inc., File No. CATV 100-90 (and the 
associated microwave application filed on or about October 28, 1966 
by Video Service Company); Valley Cablevision Corp., File No. CATV 
100-93: United Transmissions, Inc., File No. CATV 100-58; and United 
Transmissions, Inc., File No. CATV 100-42 (and the associated micro- 
wave applications filed on or about October 28, 1966 by Video Serv- 
ice Company). 
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8. Finally, it was pointed out on behalf of WANE-TV 
that because Fort Wayne is an all-UHF market, the Grade 
A contour criterion of Section 74.1107(a) is inadequate to 
preserve the essential area upon which existing and future 
UHF broadcast service is vitally based. Nearly all of the 
top-100 markets are intermixed. In these markets the Grade 
A contours of the VHF stations serve to shield the weaker 
UHF stations against the ravages of unlimited CATV dis- 
tant signal activity throughout most if not all of the UHF 
stations’ service area. In a market such as Fort Wayne, how- 
ever, the area safeguarded by Section 74.1107(a) is limited 
to only that smaller portion of the UHF stations’ service 
area encompassed by their own Grade A contours. 

9. While in some instances GT&E has disputed the in- 
ferences to be drawn from the facts just stated, the facts 
themselves remain essentially undisputed. 


C. The Arguments Advanced by GT&E Are Insufficient 
to Avoid the Necessity for an Evidentiary Hearing 
as Previously Urged on Behalf of WANE-TV 


10. In its initial petition WANE-TV emphasized that 
were the Grade A criterion of Section 74.1107(a) to be 
strictly applied to an all-UHF market such as Fort Wayne, 
the result would be to afford UHF development in the mar- 
ket a substantially smaller degree of protection against un- 
limited CATV distant signal importation than is the case in 
the vast majority of the major markets, nearly all of which 
are intermixed. GT&E has now filed three separate plead- 
ings in this proceeding, and this fundamental 


[100] 


fact remains entirely undisputed. To be sure, GT&E has 
argued that because Fort Wayne is an all-UHF market, “‘the 
cause for concern [over distant signal penetration] does not 
exist.” This argument, however, was answered in paragraph 
15 of WANE-TV’s opposition to the petition of GT&E for 
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temporary relief. As there pointed out the Commission’s 
recent decision in the Taft Broadcasting Company case! rep- 
resents a complete rejection of GT&E’s argument. The point 
need not be further belabored, and indeed in its most re- 
cent pleading filed on December 15, 1966, GT&E, by its 
silence, has seemingly abandoned the point. 


11. In its petition for temporary relief (dated November 
23, 1966) and again in its opposition to WANE-TV’s peti- 
tion for special relief (dated December 5, 1966) GT&E at- 
tempts to minimize the impact that its carriage of five dis- 
tant signals would have upon UHF broadcasting in the Fort 
Wayne market. It does so by arguing that the distant sta- 
tions which it now proposes to carry are all network affi- 
liates, and that the Fort Wayne stations will “to a great ex- 
tent, have the mantle of protection afforded by the non- 
duplication provisions of the Rules.” However, GT&E care- 
fully limits its argument by a caveat to the effect that there 
are other, distant stations that it could “reasonably” carry 
on its system. As pointed out in paragraph 20 of WANE- 
TV’s opposition to GT&E’s petition for temporary relief, 
when this caveat is coupled with GT&E’s frarichise 


1In the Matter of Petitions by Taft Broadcasting Company (WKYT 
-TV) and WLEX-TV, Inc., Lexington, Kentucky, etc., Dkt. No. 16990, 
FCC 66-1027, 91178 (Released November 29, 1966). 
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obligation to “maintain and operate its system and render 
efficient service on a minimum of 12 TV channels,” there 
is some reason to believe that GT&E’s present proposal is 
but the first step in a broader program. In response to the 
question thus raised on behalf of WANE-TV, GT&E has said, 
only that it “has no plans for expanding the number of sig- 
nals carried at this time....”? This statement — which is, in 
any event, totally unsupported by affidavit — is highly am- 
biguous. Indeed, it can properly be read as a tacit admis- 
sion that GT&E even now has plans for expanding the num- 
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ber of signals to be carried on its Angola CATV system in 
the future. At the very least, GT&E’s ambiguous response 
highlights an issue of fact which ought to be resolved; and 
because of GT&E’s failure to answer unambiguously the 
question raised, it is an issue that can only be resolved 
through the mechanism of an evidentiary hearing.” 


12. Wholly apart from whatever plans GT&E may have 
| for the future carriage of additional, distant stations, it is 

' apparent that the five distant stations proposed for initial 
carriage broadcast a substantial amount of programming that 
' is not duplicated on the same day by the local 


I Reply To Opposition To Petition For Temporary Relief Pend- 
ing Further Proceedings, page 2, n. 1. 


2The alternative, as apparently envisioned by GT&E, is that it be 
permitted to add distant signals to its Angola CATV system one or 
two at a time, with each small addition constituting a separate mat- 
ter for Commission consideration. Presumably, in each instance GT&E 


would assert that the additional impact upon local broadcasting of 
just one more distant station on its one CATV system would be “de 
minimis.” It is submitted that such a procedure would be the height 
of folly. GT&E should be required to place all of its cards on the 
table now, and the issues raised should be finally resolved in a single 
proceeding. 
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stations. It would be unusual indeed if each of these dis- 
tant statons carried less than 20 to 25 per cent non-net- 
work programming in the course of an average week, and 
even at these minimum figures it is apparent that the cumu- 
lative impact upon the audience available to the local sta- 
tions would be substantial. GT&E has consistently main- 
tained that without carriage of the five distant signals, its 
proposed operation would not be viable. As noted infra, 
this assertion has not in fact been adequately supported; 
but having contended, in effect, that it is precisely the non- 
network programming of those distant stations that will 
permit it to sell its CATV service to Angola subscribers, 
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GT&E is hardly in a position to contend that its carriage 
of this programming would be of no consequence in terms 
of the continued healthy maintenance and growth of local 
broadcast service in the Fort Wayne market. 


13. GT&E also argues that its proposal to distribute dis- 
tant signals is no cause for concern because Angola is a rela- 
tively small community, and because the safeguards of Sec- 
tion 74.1107(a) apply within the Grade A contours of the 
Fort Wayne stations. On the basis of this latter fact GT&E 
would have the Commission take no notice that well over 
half the population within WANE-TV’s Grade A contour 
resides in communities where CATV is active. It is, of 
course, totally unrealistic to view GT&E’s proposal in 


1}t should also be apparent that carriage of distant network sta- 
tions on CATV systems in a market the size of Fort Wayne has an 
obvious tendency to inhibit the local stations from dropping network 
programs in favor of more costly, locally produced shows. Even with- 
out CATV, a local station must often sacrifice audience and revenue 
to broadcast a local production in place of network material. If, in ad- 
dition, the local station must contemplate that a locally produced show 
will have to compete for CATV viewers against the very network pro- 
gram being deleted from its own schedule, the result can only be an ad- 
ded incentive to stay with the network programs. 
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complete isolation. The perfunctory fashion in which GT&E 
advances the argument is perhaps evidence that it recognizes 
this to be true. In any event, whatever doubt there may ever 
have been on this score has been laid to rest by the Commis- 
sion’s decision in the Taft Broadcasting case, supra p. 6, n. 1. 
There the same argument, advanced by Mt. Sterling Anten- 
navision, was plainly found inadequate. See also, the WQXR 
case, discussed in WANE-TV’s Petition, p. 5. The further 
argument that in this case the Commission should be con- 
cerned only with existing CATV activity between WANE- 
Tv’s A and B contours is also invalid. First of all, the 
argument unjustifiably assumes that Fort Wayne — presently 
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' the 99th largest market — will remain permanently among 
the top-100. It further assumes — contrary to all reason — 
that CATV activity in the area has now reached its peak. 
More fundamentally, however, it assumes that because in 

| an intermixed market the essential area upon which local 

UHF broadcast service is vitally based may in general be 
defined by the Grade A contours of the existing stations, 

' the same is true in an all-UHF market. Stated in concrete 

terms, the argument rests upon the proposition that although 

the Commission has found that communities located 40 

miles from cities such as Philadelphia, Baltimore, and Louis- 

| ville are within this essential area, it should now rule that 
an identical community less than 40 miles from Fort Wayne 
is not. To thus explicitly state the argument is, we sub- 
mit, to answer it. 


14. The GT&E petition further emphasizes that in 1965 


the three Fort Wayne stations had total broadcast revenues 
of three million dollars and above-the-line broadcast income 


of 600,000 dollars. On the basis of these facts, 
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plus admittedly inadequate investment cost data, GT&E 
concludes that WANE-TV is enviably situated “for a UHF 
facility.”! To argue, however, that average broadcast in- 
come of 200,000 dollars per year for each of the three Fort 
Wayne stations is evidence that these stations are capable of 
withstanding an unlimited onslaught of CATV distant signal 
importation — even throughout only that portion of their 
service areas falling outside their Grade A contours — is 
plainly to engage in hyperbole. As must be evident to all 
concemed, Fort Wayne (the 99th largest market) already 
falls in the borderline area of the advertising budgets of 
many national advertisers. Thus an appreciable diminution 
of these stations’ audiences — whether within or without 
the Grade A contours — could quickly cause these income 
figures to evaporate. On the other hand, it is true that the 
broadcast revenues of the existing Fort Wayne stations has 
been increasing, and that it reached the three million dol- 
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lar mark in 1964 and 1965. In the absence of massive 
CATV distant signal penetration of the market it is to be 
hoped and expected that they will continue to increase. In 
this, of course, lies the prospect for a fourth local station 
serving the market.? 


15. Finally GT&E stresses its present investment in the 
Angola CATV system and its commitment to General 


In every other respect GT&E’s petition asserts that the status of 
Fort Wayne as an all-UHF market is at best irrelevant. 


2 although no application for a fourth station in Fort Wayne is 
now pending, the fact that such a station is operating in Fresno and 
is applied for in Youngstown, Ohio (both all-UHF markets, and 91st 
and 95th, respectively, in size) strongly suggests that because Fort 
Wayne is an all-UHF market, its relatively small size will not deter 
future expansion of off-the-air broadcast service. 
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Telephone Company of Indiana, another General Telephone 
and Electronics affiliate. This same argument was advanced 
by GT&E in its petition for temporary relief. In response, 
WANE-TV pointed out, inter alia, that: 


“In this regard it must first be noted that while the 
Commission’s Rules permit a CATV system to file a 
Section 74.1105 notice as late as 30 days before 
commencing operation, they certainly do not pro- 
hibit a much earlier notice.’ Nor can GT&E truth- 
fully assert that it had no reason to believe WANE- 
TV would oppose the carriage of distant signals on 
the Angola system prior to the filing of its petition. 
Moreover, while there is no reason to question the 
sincerity of the beliefs expressed in Mr. Stewart’s 
affidavit, the fact remains that the basis for these 
beliefs is unstated, and from all that appears GT&E 
has yet to make an effort to sell its service — absent 
distant signals — to potential Angola subscribers. 
(Opposition to Petition for Temporary Relief, Par. 
21, filed December 5, 1966.) 
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' on the existing UHF stations. We consider these arguments 
in the paragraphs below; however, before doing so, we wish 
to treat a procedural argument advanced by Indiana. 
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| Indiana concedes that the Angola proposal is not subject 

to the top 100 requirements of Section 74.1107 of the 

Rules, since it is not within the predicted Grade A contours 

of any of the Fort Wayne stations, but it notes that this re- 
| sult stems from the fact that Fort Wayne is an all-UHF mar- 
ket. Consequently, Indiana urges that the Commission 
should hypothesize a full-powered VHF station in Fort 
Wayne, since it claims such a station would place at least a 
| predicted Grade A contour over Angola, and treat the Ang- 
ola proposal in the same manner as though the top 100 pro- 
visions of Section 74.1107 of the Rules applied to it. But 
this argument is in reality an attempt to employ a fixed 
mileage standard in top 100 cases, and we have rejected this 


' approach in the Second Report and Order where our rea- 
! sons are set forth. We reject it here for the same reasons. 


4. Indiana argues, in general terms, that the importation 
of distant signals into Angola, and other CATV communi- 
ties, would have an adverse economic effect on any UHF 
television station in the Fort Wayne area, and that a for- 
tiori the Angola proposal would discourage applicants for 
the available commercial assignment in Fort Wayne. Indi- 
ana’s argument, although relevant, is not adequately sup- 
ported and we therefore reject it. Moreover, as to CATV 
proposals within the predicted Grade A contour of a tele- 
vision station in one of the top 100 markets, we have pro- 
vided for this problem with our top 100 policies which shift 
the burden to the CATV proponent. 


5. Turning next to Indiana’s argument that GT&E’s pro- 
posal may have an adverse effect on the existing Fort Wayne 
television stations, we note that although only Indiana has 
objected, its contentions relate to all stations in the mar- 
ket. Indiana’s factual allegations and arguments may be 
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summarized as follows: that Angola is located about 35 
miles from Fort Wayne which has a population of approxi- 
mately 161,776 persons; that there are 118 towns within 
WANE-TW’s service area which make up a large part of the 
available audience; that 83% of off-the-air viewing from 
Steuben County, where Angola is located, is credited by 
ARB to Fort Wayne stations; that there are many commu- 
nities within Fort Wayne’s service area where CATV is 
“active”, so that the cumulative effect of CATV ac- 
tivity must be 


TIndiana estimates that WANE-TV’s predicted Grade A contour 
covers 2,335 square miles containing 360,184 persons, and that 
its predicted Grade B contour covers 5,450 square miles contain- 
ing 564,996 persons. Indiana lists six communities containing 
202,687 persons within WANE-TV’s predicted Grade A contour 
where CATV franchises are granted or pending, and six commu-. 
nities containing 36,134 persons within WANE-TV’s predicted Grade 
B contour, but beyond its predicted Grade A contour, where CATV 
franchises are granted or pending. 
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considered in evaluating the present proposal; that existing 
service is jeopardized by the threat of importation of dis- 
tant signals on CATV which could adversely affect advertis- 
‘ing revenues; that no compensating program diversity would 
be offered by CATV since network programs would be sub- 
ject to program exclusivity and most imported syndicated 
shows have been or will be shown on the Fort Wayne sta- . 
tions; and that there is a possibility that the Angola CATV 
system might be used for pay-TV operations in the future. 
Finally, Indiana urges that our decision in the Lexington 
case requires that the present matter be designated for evi- 
dentiary hearing. Taft Broadcasting Company, FCC 66- 
1027, 5 FCC 2d 746. 
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6. Although Indiana has advanced a variety of allega- 
tions, it has, as indicated above, failed to supply specifics 
regarding its present financial condition, the impact any 
‘present CATV activity has had on its operation, or the 
exact nature of the other CATV proposals it refers to. On 
‘the basis of the information available, we are unable to con- 
‘clude that GT&E’s proposal, by itself, could have any sub- 
_ ‘stantial impact on WANE-TV. Indeed, even if Indiana’s 
“cumulative” argument is accepted, we do not believe that 
‘the present CATV activity between WANE-TV’s predicted 
Grade A and Grade B contours is extensive enough to raise 
any question of substantial impact on WANE-TV. In this 
regard, we note that any impact resulting from such opera- 

' tions would be substantially curtailed by virtue of Section 
74.1103 of the Rules. CATV activity within WANE-TV’s 
predicted Grade A contour is subject to the separate pro- 
cedure established in Section 74.1107 of the Rules, and 

i therefore need not be counted here in considering cumu- 
lative impact. In these circumstances, we do not believe 

' the pay-TV question requires separate discussion; however, 

' we note that GT&E’s local franchise at present precludes 
pay-TV operation. 

7. The final question is whether our decision in Taft re- 
quires that the GI&E proposal be designated for hearing — 
we do not believe that it does since Taft is factually dis- 

" tinguishable in several respects. Lexington, Kentucky, which 
is not a top 100 market, contains two operating UHF sta- 
i tions. In addition, at the time of our action, applications 
' were pending for two new Lexington stations (one has since 
been granted) as well as applications for changes in the facili- 
ties of two neighboring VHF stations in Cincinnati and Louis- 
' yille, which serve part of the area reached by the Lexing- 
ton stations. Dealing with a smaller market which was faced 
with the immediate prospect of considerable internal change, 
and which did not qualify for the safeguards of Section 
74.1107 of the Rules, we felt that prudence required a 
hearing before multiple CATV systems were authorized full 
operation. Clearly, however, these considerations are not 
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applicable in the larger and more stable Fort Wayne mar- 
ket where we are able to evaluate the potential impact of 
GT&E’s proposal without other complicating factors. Con- 
sequently, our decision here is not inconsistent with our 
decision in Taft. ‘ 
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In view of the foregoing, we find that the proposed opera- 
tion of GT&E Communications, Inc.’s Angola CATV sys- 
tem would be consistent with the public interest. 


Accordingly, IT IS ORDERED, This Ist day of Febru- 
ary, 1967, that GT&E Communicatons, Inc., IS AUTHOR- 
IZED to operate its Angola, Indiana, CATV system as pro- 
posed in its Section 74.1105 notification of October 3, 
1966. 


IT IS FURTHER ORDERED, That Indiana Broadcast- 
ing Corporation’s “Petition of Indiana Broadcasting Corpo- 
ration for Special Relief” filed November 2, 1966, IS DE- 


NIED. 


IT IS FURTHER ORDERED, That GT&E Communica- 
tions, Inc.’s “Petition for Temporary Relief Pending Fur- 
ther Proceedings” filed November 25, 1966, IS DISMISSED 
as moot. 


FEDERAL COMMUNICATIONS COMMISSION* 


Ben F. Waple 
Secretary 
Released: February 6, 1967 


*See attached statements of Commissioners Bartley and Cox. 
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CONCURRING STATEMENT 
OF 


COMMISSIONER ROBERT T. BARTLEY 


Assuming arguendo the validity of the CATV rules, I con- 
cur in the results of this action. 
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DISSENTING STATEMENT OF 
COMMISSIONER KENNETH A. COX 


I agree that we should not extend the Grade A concept as 
| requested by petitioner, Indiana Broadcasting Corporation. 
' However, I believe petitioner has alleged sufficient facts as 
to: 
1. The size and character of the Ft. Wayne television 
market; 


2. The need of the Ft. Wayne stations for all of the au- 
dience reached throughout their service areas; 


3. The cumulative impact of planned and potential 
CATV operations in the. service areas of the Ft. 
Wayne stations; 


to establish that it should be given a hearing on its request 
for relief above and beyond the letter of our distant signal 
rule. In addition, I do not believe that a broadcaster seek- 
ing such a relief needs to establish that he is in danger of 
imminent financial disaster in order to persuade us that we 
should hold a hearing to examine these issues before per- 
mitting developments which might be adverse to the main- 
tenance and extension of television service in the market. 


I believe the majority is here repeating errors which it 
has made in earlier cases. First, it considers GT&E’s pro- 
posal “‘by itself” despite petitioner’s clear allegation and 
delineation of the risk posed by cumulative fragmentation _ 
of the audience of the Ft. Wayne stations. Secondly, it 
wants to consider only “present CATV activity between 
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WANE-TV’s predicted Grade A and Grade B contours’, 
when in my judgment it should study probable future 
activity in the market as well. And finally, the majority 
suggests that it will preserve the Ft. Wayne stations’ Grade 
A contour against encroachment, although it has on far too 
many occasions waived this protection of the rules to which 
it now points. 

I also believe that our action in the Lexington case (Taft 
Broadcasting Company, FCC 66-1027, 5 FCC 2d 746) should 
control here. It seems to me unsound to say that the kind 
of relief given there will be limited to situations where there 
is evidence of current UHF activity. Here again, we must 
look to the future and consider the possibility that Ft. 
Wayne, if properly preserved against the importation of dis- 
tant signals, may in the not too distant future support a 
fourth and independent local station. 


I would therefore designate this matter for hearing and 
explore the serious issues raised by petitioner in a way which 


is possible only in such a proceeding. 
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[Rec’d. Jan. 18, 1967] 
Before The 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 : 


In re Notification of 


SHARDCO CABLEVISION, INC. 
Delphos, Ohio 

Under Sections 74.1105 and 74.1109 
of the CATV Rules with Respect to 
Its Proposed CATV System at Delphos 


PETITION OF INDIANA BROADCASTING 
CORPORATION (WANE-TV) FOR 
SPECIAL RELIEF 


Indiana Broadcasting Corporation, licensee of television 
station WANE-TV, Channel 15, Fort Wayne, Indiana 


(WANE-TV), hereby respectfully petitions for special relief, 
in accordance with Sections 74.1105 and 74.1109 of the 
Commission’s Rules, with respect to the proposed distribu- 
tion of distant signals by Shardco Cablevision, Inc. (Shard- 
co) via its proposed CATV system in Delphos, Ohio. 


Delphos is located in Van Wert and Allen Counties, Ohio, 
about 41 miles east-southeast of Fort Wayne (the 99th tele- 
vision market) but beyond the present Grade A contours 
of the Fort Wayne UHF stations. Delphos lies within an 
all-UHF area extending 130 miles west from Lima, Ohio, 
through northern Indiana to the eastern edge of the Chi- 
cago television market. Delphos is well within the Grade 
B contour of WANE-TV (CBS-TV); the Delphos reference 
point is only 2.2 and 7.6 miles beyond the Grade B con- 
tours of WKJG-TV, Channel 33 (NBC-TV) and WPTA, Chan- 
nel 21 (ABC-TV), respectively, both Fort Wayne; and Del- 
phos lies within the Grade A contour of WIMA-TV, Chan- 
nel 35, Lima (NBC-TV/ABC-TV). 
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Moreoever, it is within the expected service areas of future 
stations operating on Channels 44 and *57 at Lima and 65 
at Defiance, Ohio. (Engineering affidavit). 


Under date of December 19, 1966, Shardco notified 
WANE-TV of its intention to commence operation of a 
CATV system in Delphos, carrying the signals of not only 
the four Fort Wayne and Lima stations but also of nine dis- 
tant stations from three outside markets, viz.: 

Dayton WHIO-TV Channel 7 CBS 

WLW-D Channel 2 ABC/NBC 
: WKEF Channel 22 - 
Toledo WSPD-TV = Channel 13 ABC 
WIOL Channel 11 CBS 
WDHO Channel 24 Ind. 
Columbus WBNS-TV Channel 10 CBS 
WLW-C Channel 4 NBC 
WIVN-TV Channel 6 ABC 


Shardco has given no indication as to whether or not it 
proposes to carry the several remaining stations operating 
and authorized in the Dayton, Columbus, and Toledo mar- 
kets or how it will accommodate new area UHF stations. 
(Exhibit I) 


WANE-TV petitions the Commission to issue, after ap- 
propriate proceedings, a specific ruling that the importation 
of distant signals from the Toledo, Dayton, and Columbus 
markets into the area would be inconsistent with the pub- 
lic interest, taking into account particularly the impact of 
such importation on the establishment and healthy main- 
tenance of television broadcast service in the area, and to 
continue the stay of such carriage pending a ruling on the 
merits. WANE-TV expressly raises no objection to 
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signals into Delphos, thereby fragmenting the available au- 
dience, constitutes a serious threat to the healthy mainten- 
ance and growth of local UHF television service. First of 
all, the fragmenting of the available audience in Delphos, 
in and of itself, is a matter of some consequence. This is 
particularly so, because 95 per cent of all off-the-air tele- 
vision viewing in Van Wert County is credited by ARB to 
the existing Fort Wayne stations (Chapman affidavit, Par. 
5). Thus, the Delphos television audience is of substantially 
more importance to the continued operation of these sta- 
tions than would be indicated by a mere comparison of 
population figures alone. 


1 According to 1965 ARB sweep data, the Dayton stations have 
no reportable viewing in Delphos; the Columbus stations have less 
than a one per cent share; and the Toledo stations have no report- 
able viewing in Van Wert County, of which half of Delphos is a part. 
(Chapman affidavit, Par. 5). 


2WANE-TV and WPTA each reach 99 per cent of all Van Wert 
County homes, and WKJG-TV reaches 95 per cent (Chapman affi- 
davit, Par. 3). 
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4. In addition, however, the full impact of Shardco’s 
proposed carriage of distant signals can only be compre- 
hended when it is seen in the light of CATV activity, both 
actual and reasonably probable, throughout the Fort Wayne 
market. In this respect, Delphos is but one of a large num- 
ber of communities within WANE-TV’s service area in which 
CATV is either already active or in which such activity can 
reasonably be expected in the near future. At present over 
half of the population within the Grade A contour of 
WANE-TV resides in communities where CATV is franchised, 
under construction, in operation, or proposed. The corres- 
ponding figure for WANE-TV’s service area as a whole is 42 
per cent. The two operating systems (one of which is operat- 
ing only on a “test” basis) and the other proposed systems 
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import or propose to import distant signals. (Engineering af- 
fidavit; Chapman affidavit, Pars. 11, 12). And there are 
scores of additional communities having a potential for 
CATV development equivalent to those in which CATV is 
already active.’ Thus, what is at stake is not the threat- 
ened fragmentation of the viewing audience in Delphos 
alone, but in Delphos in addition to numerous other com- 
munities which, when taken together, make up the bulk of 
the total market. Here, 


1Tbid. In this connection the Commission will note from trade 
press reports as well as filings under Section 74.1107 of the rules that 
* the pace of franchise awards and establishment of new CATV sys- 
tems has not been appreciably slowed since adoption of the Second 
Report and Order earlier this year. 


[120] 
even more clearly than in the WQXR case, the issue raised 


by the Shardco proposal and by this petition for special 
relief is but 


“part of a larger potential development . . ., and so 
the specific factual allegations take on greater stat- 
ure than they would have in isolation. Such is fre- 
quently the case in respect to lawsuits over small 
specific facts involving large problems in total facts 
or important principles of law. If, for example, the 
entire service area of Interstate were to be chipped 
away in small bits by separate actions, each upon 
the same basic grounds, and if Interstate had no 
standing to protect the loss of any small bit, its abil- 
ity to protest the loss of the whole area, or to pro- 
test the basic ground of its destruction would be 
denied.” Interstate Broadcasting Co. (WQXR) v. 
FCC, 109 US. App. D.C. 190, 192, 285 F.2d 270, 
262 (1960). 


Cf. FTC v. Morton Salt Co., 334 U.S. 37, 49 (1948); U.S. 
v. Von's Grocery Co., 384 U.S. 270 (1966); Interstate Broad- 
casting Co. (WQXR) v. U.S., 109 U.S. App. D.C. 255, 260, 
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286 F.2d 539, 544 (1960). The other present and future 
area stations in Fort Wayne, Lima, and Defiance would be 
affected in the same manner as and to the same or greater 
degree than would be WANE-TV. 


5. In any event, the present case should be treated as 
though the Commission’s major market mandatory hear- 
ing requirement were literally applicable! Delphos is clearly 
a part of the “essential area” upon which 


1 The Fort Wayne market, which has full network service, ranks 
99th on the basis of ARB net weekly circulation (Chapman affidavit, 
Par. 2). WANE-TV is a CBS-TV affiliate; WPTA is an ABC-TV affi- 
liate; and WKJG-TV is an NBC-TV affiliate. WIMA-TV, Lima, is a 
secondary affiliate of NBC-TV and ABC-TV. 
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existing and future UHF broadcast service from the Fort 
Wayne market is and will be vitally based. (See Second 
Report and Order, Par. 144, n. 63). This dependence is ap- 
parent from a number of facts, including the inability of 
the local stations to derive the necessary audience support 
from their principal communities alone, and is so recog- 
nized by Commission precedent. To be sure, the Commis- 
sion’s major market distant signal rules have, as a general 
procedural matter, placed particular emphasis on UHF de- 
velopment in the area lying within the combined Grade A 
‘contour of the market stations. But to rigorously apply 
this general approach to an all-UHF major market such as 
Fort Wayne would be to confuse the letter of the rules with 
the underlying purpose that was plainly sought to be 
achieved. Nearly all of the top-100 markets are inter-mixed, 
with one or more VHF stations on the air. Almost invari- 
ably, of course, these VHF stations encompass within their 
Grade A contours a much larger area than do or will the 
existing and future UHF stations operating within the same 
market. Thus in practice the rule laid down in Section 
74.1107 operates to provide maximum safeguards against 
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CATV interference with the development of UHF stations 
in intermixed markets, if not throughout their service areas, 
at least in a substantial area lying 


1 This proposition is applicable to ETV stations as well as to com- 
merical stations. The Commission has always expected ETV stations 
to provide service to, and draw support from wide areas beyond their 
principal communities. See, e.g., Fourth Report and Order in Docket 
14229, Par. 13, 5 R.R.2d 1587, 1593 (1965); Second Report and 
Order, Pars. 87-95, 2 F.C.C.2d 725, 760-63 (1966). 
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well beyond their own predicted Grade A contours. This 
is an eminently sound result and, in light of the fact that 
nearly all of the top-100 markets contain at least one op- 
erating VHF station, it is a result which the Commission 
must have foreseen and intended when it adopted the pres- 
ent rules. In an all-UHF area such as this, however, blind 
adherence to the Grade A contour approach beyond its ra- 
tional basis would lead to the entirely improper and unin- 
tended conclusion that the existing and future UBF stations 
would not likely be weakened by the unlimited importa- 
tion of distant signals throughout their service areas except 
for that portion falling within their own Grade A contours. 
The facts are quite to the contrary. The Fort Wayne mar- 
ket, like the few other all-UHF markets among the top-100, 
is comparatively small. (The Defiance and Lima markets 
are even smaller.) For this reason, the future of local off- 
the-air broadcast service in the area is very largely depend- 
ent upon the already limited audience not being fragmented 
by reason of CATV importation of distant signals anywhere 
within the stations’ service areas. (Chapman affidavit, Paras. 
3-9). The Commission recognized the force of this argu- 
ment when it designated for hearing the proposals of CATV 
operators to import distant signals into four small communi- 
ties — with an average population less than that of Delphos 
— beyond the Grade A contours of the two Lexington UHF 
stations. Taft Broadcasting Company (WKYT), 8 R.R. 
2d 1092 (FCC 66-1027). 
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6. The off-the-air service provided by the area tele- 
vision stations now serving the Fort Wayne market and 
Northwestern Ohio is plainly jeopardized by the increas- 
ing threat of importation of distant signals via CATV, 
of which Shardco’s proposal is a part. Virtually all of 
the revenues of these stations are derived from adver- 
tisers. The rates they are able to charge, as well as their, 
ability to attract advertisers in the first place, depend upon 
the size of the stations’ audiences. WANE-TV and the other 
present and future local stations do and will depend upon 
their entire coverage areas, including Delphos for audience 
support. Viewing in the outlying cities, towns, and rural 
areas, including Delphos makes an extremely important con- 
tribution to the salability of these stations to national, 
regional, and local advertisers. (Chapman affidavit, Paras. 
4-6). As stated in paragraph 4 of the Chapman affidavit, 
attached hereto: 

“Existing and potential Fort Wayne television sta- 
tions necessarily do and will depend on their en- 
tire coverage areas for audience support. Fort Wayne 
alone is not of sufficient size to provide the eco- 
nomic support necessary to sustain the number and 
quality of television stations presently in operation 
(to say nothing of a possible additional station) with- 
out support from all the cities, towns and rural areas 
within their respective Grade B contours.” 


Fragmentation, diversion, and reduction of the present and 
future local stations’ available audience in Delphos caused 
by importation of distant signals, especially when coupled 

with similar CATV activity or proposed activity elsewhere 

in their service areas, would make them less 
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attractive to advertisers, would increase the cost and diffi- 
culty of sales efforts, and would reduce their revenues. 
(Chapman affidavit, Par. 6). Plainly it would also affect 
the ability of WANE-TV to continue supplying some 45 
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hours per week of quality local programming. The posi- 
tion of the future independent stations in the market would 
be even more gravely endangered, since this Commission’s 
same-day non-duplication rules do not effectively protect 
the audience for non-network programming from fragmen- 
tation. (Chapman affidavit, Paras. 4-7; Second Report and 
Order, Paras. 123, 127, 131, 134, 2 F.C.C.2d at 774, 776 
778-79). In this respect, of course, the inquiry as to the 
impact of CATV in Delphos cannot be confined to Delphos 
alone. Audience fragmentation throughout the market must 
be considered in evaluating the impact of CATV in Delphos 
on the present and future/ local stations. 


7. The effect of reduction or impairment of present and 
future free, off-the-air television service in this area as the 
result of CATV would of course fall most heavily upon rural 
residents. In this respect, as in others, the importance of 
wide-area television service to the public in Northern Indi- 
ana and Northwestern Ohio cannot be overstated. Accord- 
ing to 1959 Census of 


1 The “chilling” effect of CATV on potential UHF applications for 
commercial Channels 55 in Fort Wayne, 44 in Lima, and 65 in De- 
fiance or for improvement of facilities of existing stations must be 
considered as well, for the Commission’s Order looks to the future 
as well as to the present. (Second Report and Order, Paras. 126-27, 
140, 2 F.C.C.2d at 776, 781-82). 
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Agriculture data, there were approximately 128,000 farms 
in Indiana and 140,000 farms in Ohio, which ranked 12th 
and 9th among the states in number of farms./ A substan- 
tial number of farms and rural homes are located in the 
service area of the local stations. WANE-TV carries program- 
ming designed to meet the particular needs and interests of 
farm and rural viewers. (Chapman affidavit, Par. 10). But it 
is just these farms and rural homes that would be most ser- 
iously and adversely affected by present CATV developments 
if they are not checked. As Dr. Seiden has found, rural popu- 
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lation is not attractive to CATV investment “because of its 
dispersion and resulting high capital cost per subscriber... .” 
(Seiden Report, p. 83). In view of the basic cost of approxi- 
mately $4,000 per mile merely to lay the main cable line 
(without regard to drops, which in the case of farm homes 
back from the road can be extremely expensive), this is a 
sound conclusion. CATV means to rural homes — and to 
those urban viewers who choose not to or cannot afford 

to subscribe to CATV — not more television service, but 
less. See Second Report and Order, supra, Par. 124, 2 
F.C.C.2d at 775; Midwest Television, Inc. (KFMB-T V),FCC 
66-1015, Par. 3 (released November 21, 1966). 


71966 Statistical Abstract of the United States, p. 617. Accord- 
ing to the 1960 Census, of the 17 Indiana and Ohio counties sur- 
rounding Fort Wayne (Allen County) and wholly or in substantial 
part within WANE-TV’s Grade B or better contour, all contain at 
least 17 per cent rural farm population, 11 contain over 20 per cent, 
and 5 contain over 30 per cent. 
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8. Finally, in no significant way would the impairment 
of present and future off-the-air television service caused 
by CATV be offset by program diversity from the distant 
stations imported via CATV. Network offerings would be 
subject to non-duplication treatment under Section 74.1103 
of the rules. Virtually all of the syndicated shows and fea- 
ture films carried by such distant commercial stations al- 
ready have been, are being, or will be shown over the Fort 
Wayne market stations. (Chapman affidavit, Par. 7). And 
the locally produced programs of distant stations could 
| not be expected to match the value to Delphos viewers of 
the programs presently produced by the local stations, and 
| of programs produced by strong, future UHF independent 
| Stations in the area. In any event, the Commission has al- 
| teady plainly said that the importation of new programs 
from outside markets “‘should not be made at the expense 
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of healthy maintenance of UHF operations.” (Second Re- 
port and Order, Par. 139, 2 F.C.C.2d at 781). 


Il. THE COMMISSION SHOULD REQUIRE 
SHARDCO TO DEMONSTRATE IN AN 
EVIDENTIARY HEARING THAT ITS 
PROPOSAL IS CONSISTENT WITH THE 
PUBLIC INTEREST. 


9. In view of the above stated facts, WANE-TV petitions 
the Commission to order that a hearing be held to explore 
the public interest considerations of Shardco’s proposal to 
import numerous distant signals via its Delphos CATV sys- 
tem, and that pending a final determination of the issues, 
the carriage of such distant signals be stayed. The basic 
thrust of Congressional policy in 
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the Communications Act is to resolve important questions, 
such as presented here, in the context of appropriate evi- 
dentiary hearings, before consequences develop which may 
be adverse to the public interest. The Delphos proposal 
raises the fundamental issues toward which the Commis- 
sion’s policy of CATV hearings is directed. Only after an 
exploration in depth of 


“the details of the proposed CATV operation, the 
marketing studies which have been made relating to 
it ..., the present and potential picture as to tele- 
vision broadcasting in the market, the positions and 
showings of the interested CATV and broadcast par- 
ties, the possible plans or potential of the proposed 
CATV operation for pay-TV, and other important 
facets . . . [will] the Commission . . . be in a posi- 
tion to make an informed judgment directed to the 
facts of a particular case.” [Second Report and Or- 
der, Par. 141, 2 F.C.C.2d at 782.] 


10. Thus, there is sound basis for applying the Commis- 
sion’s hearing and stay procedures at the outset, before 
Shardco’s proposed system becomes operational. Once the 
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proposed CATV system becomes firmly entrenched on the 
basis of delivery of distant signals, it would be difficult — 
if not wholly impractical in the light of the disruption which 
would result — to take effective action or to attempt to roll 
back the situation, if it should later develop that such CATV 
operations were inconsistent with the public interest. (Sec- 
ond Report and Order, Par. 140, 2 F.C.C.2d at 782). The 
significance of any delay at this stage in importing distant 
signals would be mitigated by the fact that Delphos receives 
a 
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considerable amount of presently available service, and by 
the fact that the Shardco system could carry the four area 
stations./ 


11. WANE-TV submits that Shardco’s proposal raises a 
number of issues that can adequately be explored only in 
the context of an evidentiary hearing. Foremost among 
these issues is the probable impact of Shardco’s distant sig- 
nal proposal on existing, proposed, and potential UHF tele- 
vision in the area, when viewed in the light of other simi- 
lar proposals now being advanced and reasonably to be anti- 
cipated throughout Northern Illinois and Northwestern 
Ohio. Another issue requiring thorough examination, and 
one to which WANE-TV is simply not now in a position to 
address itself fully, concerns the plans and prospects of 
Shardco for use of its Delphos facilities for purposes of 
pay-TV operations. To use broadcast signals to provide the 
economic base for the pay-TV “gravy” would be using free 
television to destroy the area television stations. The Com- 
mission has said that “pay-TV operations based in substan- 
tial part on use of broadcast signals is inappropriate” and 
that the relationship between proposed CATV operating 
in the top-100 markets (such as the Fort Wayne market) 
and the development of pay-TV in those markets should 
be explored in evidentiary hearings and elsewhere. Second 
Report and Order, Paras. 128-130, 2 F.C.C.2d at 777-78. 
In this regard the fact that 


TSee p. 3, n. 1, supra 
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Delphos is a relatively small community, offers no assur- 
ance that hybrid CATV-pay-TV operations would be in- 
feasible. The announced plans of Dal-Worth Microwave, 
Inc., to amalgamate numerous CATV systems into a vast 
distribution system for pay-TV programs (see Application 
of Dal-Worth Microwave, Inc., filed June 21, 1966, File 
Nos. 7661/7662-C1-P-66 and the petitions to deny and ob- 
jections filed with reference thereto) make it clear that no 
longer is the size of any individual CATV system a limiting 
factor. 


12. In view of the substantial issues affecting the public 
interest raised by Shardco’s proposal to import multiple 
distant signals into an all-UHF area, the Commission should 
require Shardco to demonstrate in an evidentiary hearing 
that its proposed operation at Delphos would be consistent 
with the public interest and, particularly the establishment 
and healthy maintenance of television service in the area. 
Only after such an exploration of the issues would the com- 


mission be in a position to make an informed judgment 
directed to the facts of the particular case here presented. 
In any event, importation of the Toledo, Dayton, and 
Columbus stations here proposed should not be permitted 
pending final resolution of the question. 


WHEREFORE, the Commission should grant petitioner 
the following relief: 


(1) Order a full evidentiary hearing to determine 
whether or not Shardco’s proposed importation of 
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sub-Grade B signals via its proposed Delphos CATV 
system into an all-UHF area would be consistent 
with the public interest; and make WANE-TV a par- 
ty thereto; 

(2) Stay importation of the signals of stations 
WHIO-TV, WLW-D, WKEF, WSPD-TV, WTOL, 
WDHO, WBNS-TV, WLW-C, and WIVN-TV pend- 
ing final resolution of the question; 
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(3) Consolidate this proceeding with others in- 
volving the issue of impact on the area stations of 
the importation via CATV of multiple distant sig- 
nals; and 


(4) Afford petitioner such further and different 
relief as may be just and appropriate. 


Respectfully submitted 
INDIANA BROADCASTING CORPORATION 


By /s/ Ernest W. Jennes 
By /s/ William Malone 
Its Attorneys 
January 18, 1967 
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Exhibit I 
Community Cablecasting Corporation 


15113 Sunset Boulevard 
Pacific Palisades, California 


90272 
December 19, 1966 


Indiana Broadcasting Corporation 
2915 West State Boulevard 

Fort Wayne, Indiana 46808 
Gentlemen: 

On behalf of Shardco Cablevision, Inc. we hereby notify 
you that said company holds a valid franchise granted by 
the City of Delphos, Ohio, authorizing the construction and 
operation of a CATV system serving that City. 

Please be advised that Shardco Cablevision, Inc., whose 
mail address is c/o Mr. Don F. Shuler, Post Office, Troy, 
Ohio, intends to construct a CATV system to serve the 
aforesaid community. It is estimated that operations will 
commence in February 1967. 


JA 75 


Following is a listing of the stations which are planned 
to be carried by said CATV system pursuant to FCC Rules 
and Regulations: . 

WIMA-TV — Lima, Ohio WBNS-TV — Columbus, Ohio 
WHIO-TV — Dayton, Ohio WLW-C — Columbus, Ohio 
WLW-D — Dayton, Ohio WIVN-TV — Columbus, Ohio 
WLEF-TV — Dayton, Ohio WSPD-TV — Toledo, Ohio 
WANE-TV — Fort Wayne, 

Indiana WTOL-TV — Toledo, Ohio 
WKIJG-TV — Fort Wayne, 

Indiana WDHO-TV — Toledo, Ohio 
WPTA-TV — Fort Wayne, 

Indiana 


Very truly yours, 
SHARDCO CABLEVISION, INC. 


By /s/ Leon N. Papernow 
Vice-President 
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STATE OF NEW YORK 
ss. 


COUNTY OF NEW YORK 


AFFIDAVIT OF REID G. CHAPMAN 


Reid G. Chapman, being first duly sworn, deposes and 
says: 


1. I first entered the broadcasting industry in 1942, be- 
came General Manager of Radio Station WANE, Fort Wayne, 
Indiana, in 1956, and am now and since 1958 have been 
General Manager of WANE-TV, Channel 15, Fort Wayne. 
In the course of performance of my duties, I have become 
familiar with the service provided by WANE-TV, WPTA, 
Channel 21, and WKJG-TV, Channel 33, Fort Wayne, Indi- 
ana, to Fort Wayne and the service areas of the Fort Wayne 
stations. In the course of my duties, I regularly investigate 
and receive reports of activity in connection with commu- 
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‘ nity antenna television systems (CATV) in the service areas 
of the Fort Wayne stations. 


2. The Fort Wayne television market is ranked 99th on 
the basis of the latest available ARB net weekly circulation 
figures. 


3. Delphos, Ohio, is located approximately 43 miles east 
_ by southeast of Fort Wayne in Van Wert and Allen Coun- 
ties, and is connected with Fort Wayne by U.S. highway 

' 30. Delphos and Van Wert County are a part of the greater 

' Fort Wayne marketing area. Delphos and Van Wert County 
are also an important and integral part of the Fort Wayne 
television market as shown by the fact that, according to 
the most recent ARB survey, 95 per cent of 
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all television viewing in Van Wert County is credited to the 
Fort Wayne stations. According to ARB WANE-TV and 
WPTA reach 99 per cent of all Van Wert County television 
homes each week, and WKJG-TV reaches 95 per cent. 


4. Virtually all of WANE-TVW’s revenues are derived from 
the sale of advertising over its facilities. Advertisers place 
heavy weight on delivered audience and on cost-per-thou- 
sand of audience in determining their advertising expendi- 
tures. Consequently, one of the key factors in determin- 
ing WANE-TV’s advertising revenues is the size of its view- 
ing audience. In addition, regional advertisers are particu- 
larly interested in coverage throughout the station’s service 
area, and local advertisers are particularly interested in 
thorough coverage of their trade areas. A reduction in the 
station’s audience impairs the salability of its time. View- 
ers in the outlying cities, towns, and rural areas, including 
Delphos and the scores of similar communities served by 
WANE-TV, make an important contribution to the salabil- 
ity of WANE-TV to national, regional and local advertisers. 
Existing and potential Fort Wayne television stations nec- 
essarily do and will depend on their entire coverage areas 
for audience support. Fort Wayne alone is not of sufficient 
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size to provide the economic support necessary to sustain 
the number and quality of television stations presently in 
operation (to say nothing of possible additional stations) 
without support from all the cities, 
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towns and rural areas within their respective Grade B con- 
tours. In connection with the operation of the station, 
WANE-TV considers that considerably more than half of 
its audience is located outside Fort Wayne and Allen Coun- 
ty. In recognition of its dependence upon Delphos and 
Van Wert County viewers, as well as its obligation to pro- 
vide service to all of the communities within its service area, 
WANE-TV makes a continuous effort to program in a man- 
ner that meets the needs and interests of television viewers 
in Delphos and Van Wert County, and to support Van 
Wert County civic affairs. In September WANE-TV hosted 
a luncheon in Van Wert, the county seat, which a group of 
approximately two dozen community leaders in the county 
attended and at which leading members of the WANE-TV 
staff explained WANE-TV’s program service and answered 
questions. WANE-TV presently carries approximately 45 
hours per week of locally originated programs requiring the 
employment of a staff of substantial size. In addition to 
locally produced programs of general interest to Van Wert 
and Allen County viewers, WANE-TV provides substantial 
news coverage of important events in Delphos and Van 
Wert County. WANE-TV has a news “‘stringer” to feed the 
station news from the area for use on the station’s news 
programs. WANE-TV has given news coverage to the coun- 
ty primary elections and the general elections, to the city 
hall referendum and bond issues, to sports scores from the 
area, etc. WANE-TV carried a special feature on 
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The Starr Commonwealth for Boys and a special interview 
with Van Wert’s Olympic champion, Rev. Robert Richards. 
Studio guests from Delphos, Van Wert, Convoy, and Wil- 
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shire regularly attend WANE-TV’s “Ann Colone Show,” and 
and over the past eight months three such guests from Van 
Wert County have been interviewed, viz., an Ecuadoran ex- 
change student, a rabbit breeder, and a ceramics collector. 

It is quite accurate to say that WANE-TV provides program- 

ming of local interest to viewers in Delphos and Van Wert 

County. 


5. The importation of multiple distant signals by present 
and future CATV systems in WANE-TV’s service area (in- 
cluding Delphos) would necessarily reduce WANE-TV’s view- 
ing audience. In this connection, according to ARB figures, 
the Dayton stations have no reportable viewing in either 
Van Wert or Allen Counties, the Toledo stations have no 
reportable viewing in Van Wert County, the Columbus sta- 
tions have no reportable viewing in Van Wert County and 
only a one per cent share audience in Allen County. More 
generally, the distant stations proposed to be imported by 
other proposed and operating systems throughout the 
WANE-TV service area have no significant off-the-air au- 


dience within the WANE-TV service area. By CATV’s mak- 
ing available the signals of outside stations not presently 
watched in homes in the area, viewers would be diverted 
from the area stations, including WANE-TV. This fragmen- 
tation of the potential area audience would hinder 
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further development, expansion, and improvement of WANE- 
TV and could severely injure it, along with other present 
and future Fort Wayne stations 


6. Delphos, with a population of 6,961 (according to 
the 1960 U.S. Census), is typical of many communities in 
WANE-TV’s Grade B service area which, together, make up 
an important segment of the total homes from which 
WANE-TV must draw its viewers. There are 118 individual 
towns and cities within WANE-TV’s Grade B or better con- 
tour. It is from towns such as Delphos that the Fort Wayne 
stations draw a crucially important part of their viewing au- 
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diences. Thus, when CATV activity in Delphos is coupled 
with similar CATV activity, actual, proposed and realistically 
probable, elsewhere in WANE-TV’s service area, the total 
potential audience reduction, in my opinion based on my 
experience in the industry, would make WANE-TV a less 
attractive investment for advertisers, would increase the cost 
and difficulty of sales efforts, and would reduce the reve- 
nues of WANE-TV. Since, as noted, virtually all of WANE- 
TV’s revenues are derived from the sale of advertising, a 
reduction in advertising revenues would adversely affect its 
ability to make expenditures for local and public service 
programming and for quality programs from outside sources. 
Programming represents the largest category of expense in 
WANE-TV’s budget, and this category of expense is much 
more easily curtailed than most others, e.g., engineering. It 
is 
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my opinion, based on my experience in the television in- 
dustry and my knowledge of market conditions in the Fort 
Wayne area, thaf the effect of this importation of distant 
signals into the area would have a similar impact on other 
television stations operating now and in the future in this 
area, unless effectively limited by the Federal Communi- 
cations Commission. Particularly would this be the case 
with new, non-affiliated UHF stations in Northern Indiana 
and Northwestern Ohio for which provision has been made 
in the Table of Assignments. 


7. This fragmentation of viewing audience would produce 
the undesirable results described above without increasing 
the number of different types of programs available to 
CATV subscribers, i.e., there will be a great deal of dupli- 
cation of programs between local and distant stations. Fort 
Wayne stations have an opportunity to buy the same re- 
corded programs (i.e., syndicated shows and feature films) 
as stations in the Toledo, Columbus, Dayton and other dis- 
tant markets. In fact, based on my experience in the in- 
dustry, I would expect to find that almost all of the better 
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recorded programs telecast by the distant commercial sta- 
tions proposed to be carried on the Delphos CATV system 
have been, are being, or will be shown on the Fort Wayne 
stations, and vice versa. Although the Commission’s new 
same-day non-duplication rule will be of some benefit to 
the network programs of the Fort Wayne and Lima stations, 
the rule does not 
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protect the substantial percentage of their programming 
which is non-network. For example, approximately 33 per 
cent of WANE-TV’s programming is non-network. As to 
future non-interconnected stations in Northern Indiana and 
Northwestern Ohio, very few, if any, of their programs are 
likely to be duplicated on the same day by distant stations. 


8. Further, the audience attraction value of WANE-TV’s 
syndicated film or tape programs and feature movies would 
be materially reduced by reason of their having been shown 
over distant stations carried on CATV systems in the Fort 
Wayne area. This latter problem is a very serious one, since 
virtually all of this programming which WANE-TV purchases 
on an exclusive basis from national distributors and syndica- 
tors is also available to the distant stations that CATV sys- 
tems in the Fort Wayne market, including Delphos, are pro- 
posing to carry. Thus, the audience attraction value of a 
movie or syndicated show which had previously been 
shown on another station carried on a cable system would 
be reduced among cable subscribers when shown on WANE- 
TV, because many subscribers would have already seen the 
program. Similarly, if a syndicated film or a tape program 
or feature movie to which WANE-TV has exclusive rights 
in the Fort Wayne television market were shown afterward 
on the cable system, some cable subscribers would be di- 
verted from viewing WANE-TV to watch such a program to 
which WANE-TV 
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had bargained for, paid for, and was entitled to receive ex- 
clusive rights in its market. Other stations in the Fort Wayne 
television market would be similarly affected, and the ef- 
.fect on future independent stations would be particularly 
adverse, because they would receive virtually no non-dupli- 
cation treatment at all, even though syndicated shows and 
feature films constitute a staple of independent program- 
ming. 

9. Unreserved UHF Channel 55 is assigned to Fort Wayne 
but is not now in use. The dilution of potential audience 
for a Channel 55 commercial station which would result 
from the proposed CATV activity in Delphos and other 
cities in WANE-TV’s service area, described in Paragraphs 
5-8 above, in my opinion from my experience in the indus- 
try, would seriously jeopardize the successful utilization 
of the unreserved channel by such a station for the reasons 
set forth therein. 


10. WANE-TV’s schedule includes approximately 45 
hours per week of locally originated programs, requiring a 
staff of substantial size, including a news staff, a local pro- 
duction staff and local talent. A substantial number of 
farm and rural families live within the WANE-TV service 
area, and WANE-TV carries programming designed to meet 
the particular needs and interests of these viewers. In par- 
ticular, WANE-TV carries a weekly half-hour local live pro- 
gram, Down-to-Earth, conducted by the Allen County Agri- 
cultural Agent, which deals with agricultural matters. 
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The program is planned by the Agent and produced by him 
in connection with the WANE-TV production department. 
The unchecked expansion of CATV in this area and its re- 
sulting impairment of the service of the local Fort Wayne 
stations would be particularly disastrous for the many thou- 
sands of farm families in the area that would not be served 
by CATV systems because of the high cost of installation 
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' that precludes CATV expansion into rural areas. Replace- 
ment of free area stations with CATV service would deprive 


"these farm homes entirely of their television service. More- 


over, unrestrained CATV expansion and importation of dis- 
tant city signals would virtually insure that the unused UHF 
channels presently allocated to northeastern Indiana and 
northwestern Ohio would not become occupied. 


11. WANE-TV follows CATV activity in the area through 
newspaper and trade press publications, reports by mem- 
bers of its staff, and by inquiries to various governmental 
officials and employees in the cities, towns, and counties 
within its service area. There is and has been considerable 
CATV activity in the service area of the Fort Wayne sta- 
tions, and CATV activity in Northern Indiana is rapidly 
picking up. A CATV system is in operation in Wabash, In- 
diana; and another system is operating on a limited basis in 
Angola. CATV applications are pending or have been granted 
in Fort Wayne, Berne, Bluffton, Kendallville, Decatur, Win- 
ona Lake, Huntington, Warsaw, 
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and New Haven, Indiana, in addition to Delphos, Ohio. In 
addition, there are many other communities in the WANE- 
TV service area which in my judgment are of suitable size 
and density to have CATV proposals equivalent to those 
communities in which franchises have already been granted, 
or applied for, and I expect that CATV activity in the WANE- 
TV service area will continue to increase. 


12. According to my inquiries and to announcements 
from these CATV systems, they carry or propose to carry 
the signals of a number of distant stations (stations other 
than Fort Wayne stations), such as WTTV, Bloomington 
(Indianapolis); WGN-TV, WITW, WFLD, and WCIU, all Chi- 
cago; CKLW, Windsor (Detroit); WSBT-TV, WNDU-TV, 
and WSIJV, all South Bend; and others, depending in part 
upon the number of channels proposed by any particular 
systems. I conclude that the promises of distant signals are 
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what support the rapid increase in CATV activity in this 
area. Importation by the Delphos CATV system of signals 
from outside markets would serve as a powerful psycholo- 
gical stimulus to the intensification of others’ efforts to 
bring distant stations generally into the WANE-TV service 
area via CATV and would aggravate the impact of CATV 
on WANE-TV and the other local and area stations, present 
and future. 


/s/ Reid G. Chapman 
{Jurat] 
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A. D. RING & ASSOCIATES 
1710 H Street, N.W. 
Washington, D. C. 20006 


January 18, 1967 


City of Washington 
ss 
District of Columbia 


Marvin Blumberg, being first duly sworn, upon oath de- 
poses and says that he is a consulting radio engineer, a part- 
ner in the firm of A. D. Ring & Associates, with offices at 
1710 H Street, N.W., Washington, D. C. He is a registered 
professional engineer (Reg. No. 4492) in the District of Co- 
lumbia. His qualifications as an engineer are a matter of 
record with the Federal Communications Commission. 


The firm of A. D. Ring & Associates has been retained 
by Indiana Broadcasting Corporation, licensee of television 
broadcast Station WANE-TV, Fort Wayne, Indiana, to make 
engineering studies in support of its special petition in re- 
sponse to the notification from Shardco Cablevision, Inc., 
that it proposes to extend beyond their Grade B contours 
the signals of the following Toledo, Dayton, and Columbus 
television stations via its proposed CATV system at Del- 
phos, Ohio; WBNS-TV, WLW-C, WIVN-TV, Columbus, Ohio; 
WHIO-TV, WLW-D, WKEF, Dayton, Ohio; and WSPD-TV, 
WTOL-TV, and WDHO, Toledo, Ohio. 
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Delphos, Ohio, is located east-southeast of Fort Wayne, 
Indiana, on the borderline between Allen and Van Wert 
Counties. The distance from the Delphos reference point 
to the Fort Wayne reference point is 44.76 miles. The dis- 
tance between the city limits of the cities of Fort Wayne 
and Delphos is 41 miles. The distances from Delphos to 
reference points in other Ohio communities are as follows: 
Toledo, 69.6 miles; Dayton, 75.2 miles; Columbus, 93 miles; 
Lima, 14 miles; and Defiance, 30.4 miles. : 


The distances from the Delphos reference point to the 
predicted Grade B contours and the transmitter sites of the 
stations proposed to be carried are as follows: 


TABLE I 


Distance From Delphos 
Reference Point Beyond 
Predicted Grade B From Transmitter 


(within Grade B) 
13.5 miles 
20.5 
32.58 

(within Grade B) 

2.2 
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The transmitter-to-city and city-to-city distances were cal- 
culated in accordance with Section 73.611 of the Commis- 
sion’s Rules. 
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The entire city of Delphos lies within the predicted Grade 
A contour of WIMA-TV, Lima, Ohio, and within the Grade 
B contour of WANE-TV, Fort Wayne, Indiana. Delphos is 
located in an all-UHF area. This area extends generally 
from a region east of Lima for approximately 125 miles 
west by northwest to the Grade B contours of the Chicago 
VHF stations and including such communities as Fort Wayne 
and South Bend. 


Assuming the use of a transmitter site at the Lima, Ohio, 
reference point, stations operating on Channels 44 and *57 
at Lima would place a calculated Grade A signal over Del- 
phos with reasonable facilities (for example, with an effec- 
tive antenna height of 500 feet above average terrain and 
an effective visual power of 250 kilowatts). A station with 
similar facilities located at the Defiance, Ohio, reference 
point would place a calculated Grade B signal over Delphos. 

The area and population within the WANE-TV Grade B 
contour have been determined, and these are listed in Table 
Il, attached to this affidavit. Table II also lists the area and 


population of Fort Wayne and of Allen County, of which 
Fort Wayne is the county seat. Allen County is included 
in its entirety within the WANE-TV Grade A contour. 
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Table III, attached to this affidavit, is a list of cities within 
the WANE-TV Grade B contour where it is understood that 
CATV systems are either in operation, franchised, or have 
franchise applications pending. The 1960 population of 
these cities is given. It will be noted that the total popula- 
tion of these cities is 238,821, representing 42.3% of the 
population within the WANE-TV Grade B contour. 


The distances to the coverage contours discussed in this 
affidavit were determined in accordance with the Commis- 
sion’s Standards on the basis of coverage and elevation data 
extracted from the various stations’ license files at the Com- 
mission. Population counts are based on the 1960 Census 
and are made in the usual manner employing Minor Civil 
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Divisions Maps. Areas were measured using a polar plani- 
meter. 


Affiant states that the calculations and exhibits in this 
report were made by him personally or under his direction, 
and that all facts contained herein are true of his own knowl- 
edge except where stated to be on information or belief, and 
as to those facts, he believes them to be true. 


/s/ Marvin Blumberg 
Affiant 


{Jurat] 
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TABLE II 


AREA AND POPULATION WITHIN 
GRADE A AND GRADE B CONTOURS 


WANE-TV 
Fort Wayne, Indiana 


Ch. 15 436 kw 830 ft. 


Contour Area Population 
Grade A (74 dbu) 2,335 sq. mi. 360,184 
Grade B (64 dbu) 5,450 564,996 
Fort Wayne : 161,776 
Allen County 232,196 
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TABLE Til_ 


CITIES WITHIN WANE-TV GRADE A 
AND GRADE B CONTOURS WHERE 
CATV FRANCHISES ARE GRANTED OR PENDING 


City 1960 Population 
Within WANE-TV Grade A Contour 


Within wo) 


Bluffton, Indiana 6,238 
Decatur 8,327 
Fort Wayne 161,776 
Huntington 16,185 
Kendallville 6,765 
New Haven 3,396 


Between WANE-TV Grade A and 
Grade B Contours 


Angola 4,746 
Beme 2,644 
Wabash (part) 12,621 
Warsaw 7,234 
Winona Lake 1,928 
Delphos (Ohio) 6.961 

238,821 
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OPPOSITION TO PETITION 
OF INDIANA BROADCASTING CORPORATION 
(WANE-TV) FOR SPECIAL RELIEF 


Shardco Cablevision, Inc., (Shardco) opposes the Petition 
for Special Relief filed by Indiana Broadcasting Corporation 
(WANE-TV) on January 18, 1967, and urges the Commis- 
sion to deny it. In support of its Opposition Shardco 
relies on the following: 


Factual Background 


1. Delphos is a small Ohio community that had a popu- 
lation of 6,961 in 1960. It is located about 41 miles east- 
southeast of Fort Wayne, Indiana, which is ranked by ARB 
as the 99th television market in the United States. Of the 
three Fort Wayne television stations only WANE-TV pre- 
dicts Grade B coverage over Delphos, which itself is in the 
Grade A contour of WIMA-TV, Lima, Ohio. Delphos is not 
located in either the Fort Wayne Standard Metropolitan or 
Urbanized Areas. 


2. On December 19, 1966, Shardco notified the area 
television stations of its intent to operate a CATV system 
in Delphos. The notice, 
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given pursuant to Section 74.1105 of the Commission’s 
‘Rules, informed recipients that the Delphos system, when 
operative, would carry the following signals: 


WIMA-TV Lima, Ohio Grade A 
WANE-TV Fort Wayne, Indiana Grade B 
KKJG-TV Fort Wayne, Indiana Distant 
WPTA Fort Wayne, Indiana Distant 
WHIO-TV Dayton, Ohio Distant 
WLW-D Dayton, Ohio Distant 
WHEF Dayton, Ohio Distant 
WSPD-TV Toledo, Ohio Distant 
WTOL Toledo, Ohio Distant 
WDHO Toledo, Ohio Distant 
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WENS-TV Columbus, Ohio Distant 

WLW-C Columbus, Ohio Distant 

WIVN-TV Columbus, Ohio Distant 
Under the Commission’s Rules Shardco is not prohibited 
from furnishing distant signals to residents of Delphos, which 
is not within the Grade A contour of a television station in 
one of the top-one-hundred markets. 


3. Predictably, however, Shardco’s letter of December 
19, 1966, prompted WANE-TV to file its Petition for Spe- 
cial Relief. No other television station in the area, includ- 
ing nearby WIMA-TV, saw fit to follow WANE-TW’s lead 
in attempting to block CATV in Delphos. Since in its Pe- 
tition WANE-TV assumes that it is the spokesman for the 
“existing and future Fort Wayne UHF stations, the exist- 
ing and future Lima UHF stations, and the future Defiance 
UHF stations . . .” the silence of the other stations signifi- 
cantly undercuts not only WANE-TV’s presumptuous role 
as spokesman but also its contention that CATV in Del- 
phos constitutes a threat to area UHF stations. 


[159] 
The WANE-TV Petition 


4. In its Petition WANE-TV makes its now familiar argu- 
ments concerning the impact of CATV in UHF. Essentially, 
WANE-TV claims that carriage of Toledo, Dayton and Co- 
lumbus signals in the Delphos system would be “inconsist- 
ent with the public interest, and specifically the establish- 
ment and healthy maintenance of television broadcast serv- 
ice in the area... .” (Petition, para. 1). To support this 
conclusion WANE-TV contends that Shardco’s proposal 
would fragment the television audience in Delphos and that 
Delphos is but one of a number of CATV communities in 
the market which, in the aggregate, constitute a serious 
economic threat to local stations. The final consequence, 
WANE-TV argues, will be loss of advertising revenue and 
impairment of programming service. 
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5. Having stated its conclusions, WANE-TV asks that 
the Commission hold a hearing to determine whether the 
carriage of distant signals on the Delphos CATV system 
would be consistent with the public interest. While the 
question is pending, WANE-TV requests that no distant sig- 
nals, except those of the two Fort Wayne stations, be car- 
ried on the Delphos system. 


6. Before addressing itself to WANE-TV’s arguments 
Shardco must call attention to the Commission’s reasons 
for limiting the prohibition against distant signals to CATV 
systems located within the Grade A contours of television 
stations in the top-one-hundred markets. In the Second 
Report and Order the Commission said that the Grade A 
contour “‘is an appropriate criterion since it encompasses the 
essential area upon which new UHF broadcast operations in 
the market would be based, without including the much 
larger area falling within the Grade B contours, as has been 
urged by some in this proceeding .. . .” 2 FCC 2d 783 n. 
63 (1966). In the present matter 
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WANE-TV is urging that for Delphos the Commission should 
extend the prohibition not only into its Grade B contour 
but also into another state. Shardco recognizes that the 
Commission stated in the Second Report and Order that 

in “the unusual instance where the [Grade A] requirement 
may be inappropriate waiver may be sought.” Ibid. It is 
Shardco’s position that WANE-TV’s Petition does not present 
the Commission with the “unusual instance” it contemplated 
in the Second Report and Order. Shardco also submits 
that WANE-TV has not met its burden of showing that 
CATV activity in Delphos could have an adverse effect on 
UHF development in the area. See Dubuque TV-FM Cable 
Co., FCC 67-75, released January 27, 1967. 


7. That WANE-TV has failed to meet its burden is evi- 
dent when its Petition is compared to the one it filed against 
a CATV system in Angola, Indiana, GT&E Communications, 
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Inc., FCC 67-134, released February 6, 1967. WANE-TV’s 
opposition to CATV in Angola was identical to its reaction 
to Delphos: the proposed importation of distant signals 
would have an adverse effect on the development of UHF 
television in the area. In the present Petition WANE-TV’s 
allegations that CATV will fragment the audience in Del- 
phos, that the Commission should view CATV activity in 
the market in its totality, that CATV will hurt television 
advertising revenues, that CATV will affect WANE-TV’s abil- 
ity to continue local programming, that CATV will impair 
or reduce off-the-air television service available to farmers, 
that CATV does not offer program diversity that would off- 
set the impairment of television service, that CATV may 
be used for pay-TV operations in the future — are the very 
arguments, even to the wording, that WANE-TV made and 
the Commission completely rejected in Angola. Shardco 
submits that the Angola precedent governs here and that, 
if anything, denial of WANE-TV’s Petition is even more 
called for in Delphos. 
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8. In GT&E Communications, Inc., the Commission re- 
jected each of WANE-TV’s arguments against CATV in Ang- 
ola. With respect to the alleged impact of CATV and 
WANE-TV’s other allegations the Commission said in para- 
graph 6 of the Angola Memorandum Opinion and Order: 


“Although Indiana has advanced a variety of al- 
legations, it has, as indicated above, failed to sup- 
ply specifics regarding its present financial condi- 
tion, the impact any present CATV activity has had 
on its operation, or the exact nature of the other 
CATV proposals it refers to. On the basis of the 
information available, we are unable to conclude 
that GT&E’s proposal, by itself, could have any sub- 
stantial impact on WANE-TV. Indeed, even if In- 
diana’s “‘cumulative”’ argument is accepted, we do 
not believe that the present CATV activity between 
WANE-TV’s predicted Grade A and Grade B con- 


JA 92 


tours is extensive enough to raise any question of 
substantial impact on WANE-TV. In this regard, 

we note that any impact resulting from such opera- 
tions would be substantially curtailed by virtue of 
Section 74.1103 of the Rules. CATV activity with- 
in WANE-TV’s predicted Grade A contour is subject 
to the separate procedure established in Section 74.- 
1107 of the Rules, and therefore need not be counted 
here in considering cumulative impact. In these cir- 
cumstances, we do not believe the pay-TV question 
requires separate discussion; however, we note that 
GT&E’s local franchise at present precludes pay-TV 
operation.” 


9. As for WANE-TV’s reliance in Angola on Taft Broad- 
casting Company, FCC 66-1027, 5 FCC 2d 747, which is 
also emphasized in the Delphos Petition, the Commission 
carefully distinguished the Lexington, Kentucky, market 
from Fort Wayne. Factually, the two markets are distinct, 
Lexington being the more vulnerable to possible injury from 
CATV. Additionally, since Lexington is not a top-one-hun- 


dred market, it does not qualify for Section 74.1107 pro- 
tection. On these factual differences, then, the Commis- 
sion ordered a hearing in Lexington and rejected one for 
Fort Wayne. The same differences exist between Delphos 
and Lexington and make Taft inapplicable here. 
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10. As noted, the Commission in GT&E Communica- 
tions, Inc., found that WANE-TV had not adequately sup- 
ported its argument that the importation of distant signals 
into Angola and other CATV communities would have an 
adverse effect on UHF television in the Fort Wayne area. 
This failure of support is as evident in the Petition now un- 
der consideration. That WANE-TV cannot substantiate its 
economic argument becomes obvious when Delphos is put 
in its proper context in the Fort Wayne market. 


11. In 1960 Delphos had a population of 6,961, which 
reflects only a small percentage of the total net weekly cir- 


JA 93 


culation for the market. Although a breakdown of TV 
homes in Delphos is not available, a reasonable estimate can 
be made of the total in the community. The Census Bu- 
reau in enumerating dwelling units uses a population-per- 
dwelling unit factor which may vary slightly for each state. 
In Ohio’s case, the Bureau predicts a 3.3 population-per- 
dwelling unit. (County and City Data Book, p. 5, 1962). 
If this factor is applied to the population of Delphos, the 
total dwelling units in Delphos would number 2,109. A 
further assumption can then be made: the total dwelling 
units correspond to the ARB total homes. Once this is done, 
the 97 percent penetration factor may be applied to the 
2,109 dwelling units, making a total of 2,046 TV homes in 
Delphos. 


12. The ARB Total Net Weekly Circulation figures for 
1965 indicate that as the 99th market, Fort Wayne has a 
net weekly circulation of 181,600. If it is assumed that 
half of the TV homes in Delphos will take CATV service, 
then only 1,023 TV homes would represent the effect of 
CATV in Delphos on the Fort Wayne market. Thus, CATV 
in Delphos would affect slightly over one-half of one per- 
cent of the ARB Total Net Weekly Circulation of Fort 
Wayne. This hardly constitutes a threat to the economic 
well-being of UHF 
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in the market. Additionally relevant is the extremely healthy 
financial condition of the market. The Commission’s “TV 
Broadcast Financial Data — 1965” indicates that the three 
Fort Wayne stations had a total 1965 broadcast revenue of 
$3,045,005 and total broadcast income of $604,145. It is 
no wonder that WANE-TV’s claim of economic injury is 
unsupported. 


13. Also of significance in any consideration of the re- 
lationship of Delphos to the Fort Wayne market is the geo- 
graphical location of the two communities. Delphos is lo- 
cated farther from Fort Wayne than even Angola is. Ad- 
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ditionally, Delphos is not in Indiana, as is Angola. Cer- 
tainly WANE-TV cannot assert that Delphos residents are 
Indiana-oriented, rather than Ohio-oriented. Furthermore, 
Delphos is in neither the Metropolitan Statistical or Urban- 
ized Areas of Fort Wayne. See Unicable Incorporated, FCC 
67-63, released February 14, 1967. In short, Delphos is a 
separate and distinct Ohio community, one that is on the 
fringe of the Fort Wayne market. CATV activity in Del- 
phos can have no impact on the development of UHF in 
the area. Certainly, the absence of protests from the Lima 
UHF and the two Fort Wayne stations demonstrate that 
they at least do not fear for their economic lives because of 
the carriage of distant signals by a small CATV system in 
Delphos, Ohio. 


14. Another factor is also of interest. WANE-TV sug- 
gests that the distant signals proposed by Shardco will be 
introduced “‘into an area where they have not been before 
...-. (Petition, para. 3). With sophisticated antenna sys- 
tems, however, Delphos residents can and do receive Day- 


ton, Columbus, and Toledo signals on an off-the-air basis. 
Certainly if Fort Wayne stations completely satisfied the 
needs of Delphos, as WANE-TV claims, 
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there would be no interest in Ohio signals that involve a 
substantial investment for reception. Indeed, Shardco hopes 
to satisfy this local public need and desire for the programs 
of Ohio-based television stations. 


15. Finally, WANE-TV has attempted to raise an issue 
concerning the pay-TV potential of the Delphos system. 
Shardco has no intention of using its proposed CATV sys- 
tem at Delphos for pay-TV operations. 


WHEREFORE, on the basis of what has been set forth, 


and particularly on the basis of the GT&E Communications, 
Inc., decision in Angola, Indiana, Shardco Cablevision, Inc., 
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requests that the Petition of Indiana Broadcasting Corpora- 
tion (WANE-TV) for Special Relief be denied. 


Respectfully submitted, 


SHARDCO CABLEVISION 
By /s/ John D. Matthews 


By /s/ Daniel M. Redmond 
Its Attorneys 


March 1, 1967 
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(Certificate of Service] 
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(Jurat] 
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[Received April 18, 1967] 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20054 


In re Notification of 
SHARDCO CABLEVISION, INC. 
Delphos, Ohio 


Under Sections 74.1105 and 74.1109 
of the CATV Rules with Respect to 
Its Proposed CATV System at Delphos 


REPLY 


Shardco’s opposition to WANE-TV’s petition for special 
relief fails to deal with a number of the crucial issues pre- 
sented by Shardco’s proposal to import the signals of nine 
distant signals from the Dayton, Toledo, and Columbus mar- 
kets into Delphos. Such a proposal to import multiple dis- 
tant signals into an all-UHF area goes to the very heart of 
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the Commission’s policy of fostering free and diverse local 
and area television service as set forth in the Second Report 
and Order, 2 F.C.C.2d 725 (FCC 66-220). 


Fort Wayne is a relatively small television market. It 
ranks 96th on the basis of current net weekly circulation 
as reported by A.R.B. Delphos is one of the 118 cities and 
towns in the WANE-TV service area that contribute to the 
market ranking of the Fort Wayne market. (Petition, par. 
2). If viewing in these communities is diverted to outside 
markets, the ranking of the Fort Wayne market will decline, 
and fewer dollars will flow into the market, thus 


10f particular significance is the fact that Van Wert County, in 
which part of Delphis is located, is within the area of dominant influ- 
ence (ADI) of the Fort Wayne television stations (Attachment A). 
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impairing the ability of the existing Fort Wayne stations to 
provide high quality local service and, equally important, 


discouraging new stations from occupying the additional 
UHF channels which the Commission has assigned to the 
market. 


Shardco’s opposition fails to consider the impact of Shard- 
co’s distant signal proposal on the Lima area, of which Del- 
phos is a significant part. The Commission has assigned three 
UHF channels to Lima, of which one is already occupied./ 
Both Allen and Van Wert Counties, in which Delphos is lo- 
cated, are part of the Lima standard metropolitan statistical 
area, according to the latest Bureau of the Budget definition. 
A.R.B. figures show that the existing Lima station has a 
total net weekly circulation of 63,110 homes and an average 
prime time circulation of 10,600 homes. The impact of 
diversion of viewing in 1,023 homes connected to Shardco’s 
proposed system,” taken alone, would have a severe impact 
on WIMA-TV within whose Grade A contour it would be 
located; and the cumulative impact of this and similar CATV 
proposals in WIMA-TV’s service area could be devastating. 
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In this connection, it should be noted that Indiana and Ohio 
stood 4th and 5th respectively 


74 UHF channel has also recently been assigned to Defiance, Ohio. 
See paragraphs 1-4 of the WANE-TV petition, filed January 18, 1967. 


2This number is taken from paragraphs 11-12 of the Shardco op- 
position. 


(172) 


among the states in numbers of CATV franchises granted in 
1966.! Thus, if local UHF television is to develop in north- 

western Ohio, the extension of distant signals into the area 
from the larger markets must be controlled. 


In light of the foregoing facts, and the other facts set 
forth in WANE-TV’s petition, it seems clear that Shardco’s 
distant signal proposal would have a measurable impact on 
the future of UHF television in the area. The extent of 
this impact on present and future stations, especially in 
light of other CATV proposals and plans in the area, can 
be adequately explored only within the context of an eviden- 
tiary hearing. Particularly is this true here in view of the 
complexity of the situation due to the overlapping of the 
Fort Wayne and Lima markets. Cf. Taft Broadcasting Com- 
pany (WKYT-TV), 5 F.C.C.2d 746, 8 R.R.2d 1092 (FCC 
66-1027). A hearing is plainly indicated here where “the 
adverse economic impact .. . and the degree to which this 
impact is detrimental, if at all, to the public interest, are 
not subject to exact calculation . . . .” Folkways Broadcast- 
ing Co. v. FCC, D.C. Cir. No. 19,971 (decided Jan. 5, 1967); 
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and see Second Report and Order, par. 140, 2 F.C.C.2d 
at 781-82. 


Respectfully submitted, 
INDIANA BROADCASTING CORPORATION 
(WANE-TV) 
By /s/ Ernest W. Jennes 
By /s/ William Malone 
~ Covington & Burling 


701 Union Trust Building 
Washington, D.C. 20005 


Its Attorneys 


[April 18, 1967] 
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COVINGTON & BURLING 
Union Trust Building 
Washington, D.C. 20005 


April 24, 1967 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
New Post Office Building 
Washington, D.C. 20554 
Re: Notification of Shardco Cablevision, 
Inc., Delphos, Ohio 
Dear Mr. Secretary: 

On April 18, 1967, we filed on behalf of WANE-TV a 
reply to the Shardco opposition to WANE-TV’s petition 
for special relief with respect to Shardco’s proposed CATV 
system. 


Inadvertently Attachment A to the WANE-TV reply was 
not fully identified. It is page 208 of the American Research 
Bureau publication, 1966 Television Market Analysis. 


Copies of this letter are being sent to persons listed on 
the Certificate of Service appended to the WANE-TV reply. 


Respectfully submitted, 
/s/ William Malone 
Attorney for 
Indiana Broadcasting Corporation (WANE-TV) 
cc: Jacob W. Mayer, Esq. 
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EXHIBIT A 
MEMORANDUM OPINION AND ORDER 
Adopted: May 3, 1967 Released: May 5, 1967 


By the Commission: Commissioner Bartley concurring in 
the result; Commissioner Cox dissent- 
ing and issuing a statement; Commis- 
sioner Loevinger absent. 


1. On December 19, 1966, Shardco Cablevision, Inc. 
gave notification pursuant to Section 74.1105 of the Com- 
mission’s Rules of its intention to operate a CATV system 
in Delphos, Ohio. On January 18, 1967, Indiana Broadcast- 
ing Corporation, licensee of Station WANE-TV, Fort Wayne, 
Indiana, filed a “Petition of Indiana Broadcasting Corpora- 
tion (WANE-TV) for Special Relief” directed against the 
importation of distant television signals on the proposed 
Delphos CATV system, and further pleadings have been 
filed by the parties. 


2. Delphos (population 6,961) is located approximately 
41 miles from Fort Wayne, is within the predicted Grade B 
contour of WANE-TV (CBS), Fort Wayne and within the 
predicted Grade A contour of WIMA-TV (NBC, ABC), Lima, 
Ohio. Shardco proposes to supply its subscribers with the 
signals of these two stations and the following distant sig- 
nals: WKG-TV (NBC), Fort Wayne; WPTA (ABC), Roanoke, 
Indiana! ; WHIO-TV (CBS), WLWD (ABC, NBC), and WKEF 
(NBC, CBS, ABC, per program), all Dayton, Ohio; WSPD- 
TV (ABC), WTOL-TV (CBS), and WDHO-TV (Ind.), all To- 
ledo, Ohio; and WBNS-TV (CBS), WLWC (NBC), and WI'VN- 
TV (ABC), all Columbus, Ohio. UHF channels *39 and 55 
are assigned to Fort Wayne, but have not been applied for. 
UHF channels 44 and *57 are assigned to Lima, Ohio, and 
channel 65 (application pending) is assigned to Defiance, 
Ohio. Stations located at the reference points in these com- 
munities could place a predicted contour over Delphos. 
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1The predicted Grade B contours of the two stations fall short of 
Delphos by 2.2 and 7.6 miles respectively; however, Indiana Broad- 
casting has no objection to carriage of these stations on the proposed 
CATV system. 
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3. Indiana opposes Shardco’s proposal on the grounds 
that the proposed importation of distant signals may have 
an adverse effect on the development of UHF television in 
the area either by discouraging interest of potential appli- 
cants for the available channels, or through an adverse ef- 
fect on the existing UHF stations. Before considering these 
arguments, we note that Indiana urges that Section 74.1107 
of the Rules should be applied on the basis of the coverage 
of a hypothetical VHF station in Fort Wayne which would 
include Delphos within its predicted Grade A contour. We 
considered and rejected this argument in GT&E Communica- 
tions, Inc., FCC 67-134, 6 FCC 2d 6437, and reject it here 
for the same reasons. 


4. Indiana’s arguments on the merits are very similar to 
’ those which it advanced — and we rejected — in GT&E Com- 
munication, Inc., supra. And we note that Indiana, without 
explanation, has not attempted here to supply any of the 
necessary information omitted in the cited case. First, In- 
diana argues in general terms that the importation of distant. 
signals into Delphos and other CATV communities would 
have an adverse effect on any area television station, or any 
station within the Fort Wayne market’, and that a fortiori, 
the Delphos proposal would discourage applicants for the 
available assignments in the area. Indiana’s argument, al- 
though relevant, is not adequately supported and we there- 
fore reject it. Nor does it attempt to respond to the consi- 
derations applicable to below-100 markets which we devel- 
oped in par. 145 et seq. of the Second Report and Order. 
Finally, as we noted in GT&E, in dealing with CATV pro- 
posals within the predicted Grade A contour of a television 
station in one of the top 100 markets, we have provided 
for this problem with our top 100 policies which shift the 
burden to the CATV proponent. 
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5. Indiana’s next argument is that Shardco’s proposal 
may have an adverse effect on the area stations; however, 
WIMA-TV and WANE-TV are the only stations which pro- 
vide predicted service to Delphos, and Indiana’s allegations 
refer only to WANE-TV’s situation. Indiana’s factual alle- 
gations and arguments may be summarized as follows: that 
Delphos is located about 41 miles from Fort Wayne which 
has a population of approximately 161,776 persons; that 
there are 118 towns within WANE-TV’s service area which 
make up a large part of the available audience; that Delphos 


2 appeal pending, sub nom., Indiana Broadcasting Corporation 
(WANE-TV) v. United States of America, and Federal Communica- 
tions Commission, Case No. 20833, United States Court of Appeals 
for the District of Columbia Circuit. 


3But since Delphos is within WIMA-TV’s predicted Grade A con- 
tour, and only within WANE-TV’s predicted Grade B contour, it would 
seem that Delphos might be credited better to the Lima market. And 
WIMA-TV-the only Lima station—has not objected. 
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is located in Van Wert and Allen County; that, according 

to ARB, WANE-TV reaches 99% of all Van Wert County 
television viewers; that there are many communities within 
Fort Wayne’s service area where CATV is “‘active”4, so that 
the cumulative effect of CATV activity must be considered 
in evaluating the present proposal; that existing service is 
jeopardized by the threat of importation of distant signals 
on CATV systems which could adversely affect advertising 
revenues; that no compensating program diversity would be 
offered by CATV since network programs would be subject 
to program exclusivity and most imported syndicated shows 
have been or will be shown on the Fort Wayne stations; 
and that the Commission must consider the possibility that 
the Delphos CATV system might be used for pay-TV opera- 
tions in the future. Finally, Indiana urges that our decision 
in the Lexington case requires that the present matter be 
designated for evidentiary hearing, Taft Broadcasting Com- 
pany, FCC 66-1027, 5 FCC 2d 746. 
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6. Although Indiana has advanced a variety of allegations, 
it has, as indicated above, failed to supply specifics Tegard- 
ing its present financial condition, the impact any present 
CATV activity has had on its operations, or the exact nat- 
ure of the other CATV proposals it refers to. On the basis 
of the information available, we are unable to conclude that 
Shardco’s proposal, by itself, could have any substantial 
impact on WANE-TV. Nor is Indiana’s “cumulative” argu- 
ment persuasive since we do not believe that the present 
CATV activity between WANE-TV’s predicted Grade A and 
Grade B contours is extensive enough to raise any question 
of substantial impact on WANE-TV. Any impact resulting 
from such operations would be substantially curtailed by 
virtue of Section 74.1103 of the Rules. CATV activity 
within WANE-TV’s predicted Grade A contour is subject 
to the separate procedure established in Section 74.1107 
of the Rules, and, therefore, need not be counted here in 
considering cumulative impact. Further, Shardco states 
that it has no intention of engaging in pay-TV, and Indiana 
did not repeat this argument in its “Reply”. Nor does pay- 
TV seem a likely development in such a small community 
— certainly the alleged and unsupported possibility does not 
pose the problem it could in the heart of a major market. 
Finally, for the reasons set forth in GT&E, Taft is inapplic- 
able to this case. 


‘indiana estimates that WANE-TV’s predicted Grade A contour 
covers 2,335 square miles containing 360,184 persons, and that its 
predicted Grade B contour covers 5,450 Square miles containing 
564,996 persons, Indiana lists six communities containing 202,687 
persons within WANE-TV’s predicted Grade A contour where CATV 
franchises are granted or pending, and six communities containing 
36,134 persons within WANE-TV’s predicted Grade B contour, but 
beyond its predicted Grade A contour, where CATV franchises are 
granted or pending. 
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In view of the foregoing, we find that the proposed op- 
eration of Shardco Cablevision, Inc.’s Delphos CATV system 
would be consistent with the public interest. 

Accordingly, IT IS ORDERED, That Shardco Cablevision, 
Inc., Is AUTHORIZED to operate its Delphos, Ohio, CATV 
system as proposed in its Section 74.1105 notification of 
December 19; 1966. 

IT IS FURTHER ORDERED, That Indiana Broadcasting 
Corporation’s “Petition of Indiana Broadcasting Corporation 
(WANE-TV) for Special Relief” filed January 18, 1967, IS 
DENIED. 


FEDERAL COMMUNICATIONS COMMISSION* 


Ben F. Waple 
Secretary 


*See attached dissenting statement of Commissioner Cox. 


DISSENTING STATEMENT OF 
COMMISSIONER KENNETH A. COX 


I dissent for the reasons set forth in my dissenting state- 
ment in G.T.&E. Communications, Inc., 6 FCC 2d 643, at 
646. 


In addition, it should be noted that we allocated a UHF 
channel to Defiance, Ohio, just last November, and have re- 
cently received an application for authority to construct 
and operate a station there. Like the existing stations in 
this UHF-only area, this proposed operation is quite likely 
to be adversely affected by unrestricted importation of dis- 
tant signals by a steadily increasing number of CATV sys- 
tems. 


The majority comments on the fact that WIMA-TV, in 
Lima, Ohio, the only station providing Grade A service to 
Delphos, has not objected to Shardco’s proposal. It may 
be noted that the licensee of WIMA-TV owns an interest 
in the CATV system operating in Lima. 
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IN THE UNITED STATES 
COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


INDIANA BROADCASTING CORPORATION 
(WANE-TV), 
Petitioner, 
v. 


UNITED STATES OF AMERICA, and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents. 
PETITION TO REVIEW AN 
ORDER OF THE FEDERAL 


COMMUNICATIONS COMMISSION 
[Case No. 20833] 


1. Petitioner, Indiana Broadcasting Corporation, licensee 


of television station WANE-TV, Fort Wayne, Indiana, here- 
with petitions for review of the Memorandum Opinion and 
Order of the Federal Communications Commission released 
February 6, 1967 (FCC Mimeo 67-134, 94511), a copy of 
which is attached hereto as Exhibit A. 


* * * 


GROUNDS UPON WHICH RELIEF 
IS SOUGHT 


7. The Commission’s Memorandum Opinion and Order, 
in denying petitioner a hearing, 

(a) is arbitrary and capricious, and predicated on an un- 
reasonable and discriminatory application of the pertinent 
statutes and rules; 

(b) is irreconcilable with the Commission’s stated objec- 
tive in the Second Report and Order to resolve the public 
interest questions arising from major market CATV opera- 
tions in advance of irreparable injury to the public, and with 
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the Commission’s professed inability to resolve the public 
interest considerations on the basis of the record before it 
in the rule making proceeding; 

(c) is arbitrary, capricious and otherwise unlawful in re- 
fusing properly to take into account the total, threatened 
and potential impact of CATV distant signal operations in 
the relevant market; 

(d) is arbitrary, capricious and otherwise unlawful. in 
placing upon petitioner an erroneous standard of pleading 
and proof, in that 

(i) it tests petitioner’s allegations by a standard of cer- 
tainty higher than that [7] called for by the applicable stat- 
utes, rules, precedents and policies; 

(ii) it requires petitioner to plead its evidence; 

(iii) it requires petitioner to plead evidence that cannot 
reasonably be known to petitioner and knowledge of which 
is within the peculiar knowledge of GT&E and other CATV 
companies operating or proposing to operate within the rele- 
vant market; 

(e) is unlawful in that it fails adequately to set forth the 
basis for the conclusions reached; 

(f) is arbitrary, capricious and otherwise unlawful in that 
it is without foundation in fact and is contrary to the facts 
of record in this proceeding and in the rule making proceed- 
ing culminating in the issuance of the Second Report and 
Order; 

(g) is inconsistent with the applicable statutes, rules, pre- 
cedents and policies; and 

(h) results in depriving petitioner and others of property 
without due process of law. 


RELIEF REQUESTED 


WHEREFORE, petitioner prays that the Commission’s 
Memorandum Opinion and Order herein complained of be 
reversed [8] and set aside; that this Court remand the matter 
to the Commission for hearing and for such further proceed- 
ings as are not consistent with its Opinion and Mandate 
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herein; and that the Court grant petitioner such other and 
further relief as the Court deems reasonable and proper. 


Respectfully submitted, 
INDIANA BROADCASTING CORPORATION 


By 
ERNEST W. JENNES 


By 

ROBERT J. MUTH 
Covington & Burling 
701 Union Trust Building 
Washington, D. C. 20005 


Its Attorneys 
March 10, 1967 


[Received April 5, 1967] 


PREHEARING STIPULATION 


I. The undersigned parties, by their counsel, agree and 
stipulate that the following issues are presented by the pe- 
tition for review in this proceeding: 

1. Whether the Commission’s action in authorizing the 
carriage of distant signals by the CATV system in this case 
was unlawful. 

2. Whether the Commission’s failure to hold an evident- 
iary hearing was unlawful. 

3. Whether the Commission adequately set forth the 
basis for its action. 

a 4. Whether the Commission failed to provide adequate 
prior notice to Petitioner as to the required contents of the 
petition and therefore acted unlawfully in denying the peti- 
tion without notice and without opportunity to amend. 
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II. Counsel for the parties further stipulate that the Joint 
Appendix shall be filed at the same time as the Petitioner’s 
Reply Brief, or in the event no Reply Brief is filed, within 
fifteen days after the filing of Respondents’ Brief. 


III. In preparing the Briefs, the parties shall, when refer- 
ring to record material, indicate the page, or pages, in the 
original record where such material may be found. The 
pages of the Joint Appendix shall be consecutively numbered, 
and shall, in addition, [3] bear appropriate record page 
numbers, so that the reference to the record material print- 
ed in the Joint Appendix may be found. 


Respectfully submitted, 


ROBERT J. MUTH 
Counsel for Indiana Broadcasting Corporation 


WILLIAM L. FISHMAN 
Counsel for Federal Communications Commission 


HOWARD E. SHAPIRO 
Counsel for United States of America 


April 4, 1967 


[Filed April 7, 1967] 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having been 
considered, the stipulation is approved, and it is 

ORDERED that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 
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Received May 15, 1967 


IN THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA 


INDIANA BROADCASTING CORPORATION 
(WANE-TV), 
Petitioner, 
v. 
FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents. 


PETITION TO REVIEW AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 
[Case No. 20990] 


1. Petitioner, Indiana Broadcasting Corporation, licensee 
of television station WANE-TV, Fort Wayne, Indiana, here- 
with petitions for review of the Memorandum Opinion and 
Order of the Federal Communications Commission adopted 
May 3, 1967 (FCC Mimeo 67-538, 98737), a copy of which 


is attached hereto as Exhibit A. 
3 se * 
GROUNDS UPON WHICH RELIEF IS SOUGHT 


7. The Commission’s Memorandum Opinion and Order, 
in denying petitioner a hearing, 

(a) is arbitrary and capricious, and predicated on an un- 
reasonable and discriminatory ‘application of the pertinent 
statutes and rules; 

(b) is irreconcilable with the Commission’s stated objec- 
tive in the Second Report and Order to resolve the public 
interest questions arising from major market CATV opera- 
tions in advance of irreparable injury to the public, and 
with the Commission’s professed inability to resolve the 
public interest considerations on the basis of the record 
before it in the rule making proceeding; 

(c) is arbitrary, capricious and otherwise unlawful in re- 
fusing properly to take into account the total, threatened 
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and potential impact of CATV distant signal operations in 
the relevant market; 

(d) is arbitrary, capricious and otherwise unlawful in plac- 
ing upon petitioner an erroneous standard of pleading and 
proof, in that 

(i) it tests petitioner’s allegations by a standard of cer- 
tainty higher than that called for by the applicable statutes, 
rules, precedents and policies; 

(ii) it requires petitioner to plead its evidence; 

(iii) it requires petitioner. to plead evidence that cannot 
reasonably be known to petitioner and knowledge of which 
is within the peculiar knowledge of Shardco Cablevision and 
other CATV companies operating or proposing to operate 
within the relevant market; 

(e) is unlawful in that it fails adequately to set forth the 
basis for the conclusions reached; 

(f) is arbitrary, capricious and otherwise unlawful in that 
it is without foundation in fact and is contrary to the facts 
of record in this proceeding and in the rule making proceed- 


ing culminating in the issuance of the Second Report and 
Order; 

(g) is inconsistent with the applicable statutes, rules, pre- 
cedents and policies; and 

(h) results in depriving petitioner and others of property 


without due process of law. 
** * 


PREHEARING STIPULATION 


I. The undersigned parties, by their counsel, agree and 
stipulate that the following issues are presented by the pe- 
tition for review in this proceeding: 

1. Whether the Commission’s action in authorizing the 
carriage of distant signals by the CATV system in this case 
was unlawful. he Ae 

2. Whether the Commission’s failure to hold an eviden- 
tiary hearing was unlawful. 

3. Whether the Commission adequately set forth the 
basis for its action. 
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| 4, Whether the Commission failed to provide adequate 
"prior notice to Petitioner as to the required contents of the 
" petition and therefore acted unlawfully in denying the peti- 
_ tion without notice and without opportunity to amend. 
TT. Counsel for the parties further stipulate that the Joint 

_ Appendix shall be filed at the same time as the Petitioner’s 
- Reply Brief, or in the event no Reply Brief is filed, within 
fifteen days after the filing of Respondent’s Brief. 

III. In preparing the Briefs, the parties shall, when refer- 
ring to record material, indicate the page, or pages, in the 
original record where such material may be found. The 
pages of the Joint Appendix shall be consecutively numbered 
and shall, in addition, bear appropriate record page numbers, 
so that the reference to the record material printed in the 
Joint Appendix may be found. 


Respectfully submitted, 


ROBERT J. MUTH 
Counsel for Indiana Broadcasting Corporation 


ROBERT D. HADL 
Counsel for Federal Communications Commission 


HOWARD E. SHAPIRO 
Counsel for United States of America 


June 13, 1967 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having been 
considered, the stipulation is approved, and it is 


ORDERED that the stipulation. shall control further pro- 
ceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be 
printed in the joint appendix herein. 
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1 
JURISDICTIONAL STATEMENT 


These appeals are from two orders of the Federal Commu- 
nications Commission denying petitioner, licensee of televi- 
sion station WANE-TV, an evidentiary hearing on proposals 
of CATV systems to import distant television signals into 
the Fort Wayne, Indiana television market. The Memoran- 
dum Opinions and Orders of which review is sought were 
released on February 6 and May 5, 1967, and are reported 
at 6 F.C.C.2d 643, 9 R.R.2d 415 (R. 108-13), and 8 F.C.C.2d 
71, 9 R.R.2d 1242 (R. 178-82). Petitions for review were 
filed on March 10 and May 15, 1967 (J.A.  - ), and on 
May 31, 1967 this Court granted a motion to consolidate 
for purposes of briefing and argument. 


This Court has jurisdiction of these causes under Section 
402(a) of the Communications Act of 1934, 48 Stat. 1093, 
as amended, 47 U.S.C. $ 402(a); the Judicial Review Act of 
1950, 64 Stat. 1129, as amended, 28 U.S.C. 8 2341-51; 
Section 10 of the Administrative Procedure Act, as amended, 


now 5 U.S.C. 8 701-06; and 28 U.S.C. $ 2112. 


Venue lies in this Court under Section 3 of the Judicial 
Review Act of 1950, 28 U.S.C. § 2343. 


STATEMENT OF THE CASES 


Petitioner is the licensee of UHF television station WANE- 
TV, assigned to Fort Wayne, Indiana. The Fort Wayne televi- 
sion market is an all-UHF market encompassing a portion 
of northeastern Indiana and western Ohio. 


The two cases of which review is sought are the first in 
which the FCC has considered whether CATV systems within 
the area served by the Fort Wayne stations should be per- 
mitted to import the signals of television stations located in 
distant cities. In each case petitioner urged that the impor- 
tation of the distant signals not be permitted, pending an 
evidentiary hearing in which the likely impact of these and 
other proposed and potential CATV operations upon pres- 
ent and future local broadcast service in the Fort Wayne 
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market could be determined. Petitioner sought to present 
evidence in support of its allegations that CATV operations 
on the scale that appears likely in the market would seri- 
ously undermine the maintenance and healthy growth of local 
television service. 


In each instance the Commission held, in substance, that 
in order to obtain a hearing petitioner was obliged to plead, 
within 30 days, a detailed, factual case, supported by affi- 
davits, demonstrating imminent and severe economic impact, 
and that it had failed to do so. As a consequence, the in- 
tervenors were permitted to go into full operation and to 
carry, respectively, five and nine distant signals originating 
in Lansing and Kalamazoo, Michigan, South Bend, Indiana, 
and Toledo, Columbus and Dayton, Ohio. 


The CATV systems directly involved are owned by GT&E 
Communications Inc. (a subsidiary of General Telephone and 
Electronics Corp.) and Shardco Cablevision, Inc. They are 
located in two communities in the Fort Wayne market: 
Angola, Indiana (pop- 4,746), and Delphos, Ohio (pop. 6,961). 
The consequences for the Fort Wayne market of the Com- 
mission’s rulings extend, however, far beyond these two 
systems. 


Petitioner seeks an order vacating the Commission’s rulings 
and remanding the cases for a single, consolidated hearing in 
which could be considered the effects upon present and fu- 
ture local broadcast service of existing, proposed and poten- 
tial CATV operations throughout the Fort Wayne Market. 


The Expansion and Changing Nature of CATV and 
Their Relation to National Television Policies. 


CATV originated as a supplementary service to improve 
reception of local television stations in areas having unfa- 
vorable reception characteristics, and to extend the signals 
of the nearest television stations into remote or underserved 
areas. Though generally limited to small operations, these 
early systems proved to be profitable commercial ventures. 
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Larger interests were attracted to the profit potentials of 
CATV on a nationwide basis. Channel capacity increased 
from three or five to 12 channels, and 20 channel systems 
will soon come into being./ 


Increasingly, CATV systems were being proposed for com- 
munities which already received service from local stations 
in the area. The purpose was not solely or indeed principally 
to improve existing local service but rather to import from 
quite different markets multiple television signals not ordi- 
narily received off the air. The importation of a number of 
distant television signals into the necessarily limited service 
areas of local stations appeared in many cases to threaten 
the viability of these stations, and to jeopardize the ability 
of new local broadcasters to come on the air. The sheer 
number of outside signals imported fragments the audiences 
of the local stations, and the high correlation between televi- 
sion station audience and revenues rendered the threat posed 
by CATV carriage of distant signals immediate and dra- 
matic.? Moreover, although television stations normally pay 
for exclusive rights to programs and are required to enter 
the program market and purchase program rights, the CATV 
systems simply carry the same programs from outside sta- 
tions without paying for them and sell them in competition 
with the local stations. There was mounting evidence that 
the diversion of audience resulting from this inherently un- 
fair form of competition would produce severe economic 
effects on local stations.? 


I Second Report and Order, Docket Nos. 14895, 15233 and 15971, 
2 F.C.C.2d 725, 6 R.R.2d 1717, 1 117 (1966) (hereinafter cited Sec- 
ond Report and Order, J). 


Cf, Second Report and Order, { 40; First Report and Order, 38 
F.C.C. 683, 4 R.R.2d 1725, 1 22 (1965). See also, R. 21-24, 133- 
36. 


3Second Report and Order, f 127, 132-134. See also, R. 25-26, 
138-39, 
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The ability of local stations to survive and to program ef- 
fectively directly affects the public interest. Cf., Carroll 
Broadcasting Co. v. FCC, 103 U.S. App. D.C. 346, 258 
F.2d 440 (1958); Folkways Broadcasting Co. v. FCC, D.C. 
Cir. No. 19,971 (decided Jan. 5, 1967).4 Indeed, the pros- 
pect of widespread CATV distant signal expansion threatened 
the most fundamental policies pursued by the Commission 
in regulating television broadcasting. These policies envi- 
sioned the growth of area television service, provided by lo- 
cal television stations which are owned by diverse interests 
and limited in the areas that they serve, shaping their service 
to the needs and interests of their areas. Diversity of pro- 
gramming was to be sought by encouraging the activation of 
additional local stations. The alternative of multiplying pro- 
gram choices by permitting 10 or 12 large stations located 
in a handful of major cities to blanket the country was re- 
jected. 


For this policy to succeed, the UHF portion of the broad- 
cast spectrum had to be developed. Over the years the Com- 
mission has pursued a number of courses designed to bring 
about the operation of additional UHF stations. The enact- 
ment in 1962 of the All-Channel Receiver law, 76 Stat. 150, 
47 U.S.C. § 303(s), constituted Congressional affirmance 
that the fulfillment of the objectives of an adequate national 
television system could be achieved ‘“‘only through the utili- 
zation of the 82 channels now allocated for television broad- 
casting,” and that what was needed was “‘a long range policy 
of Geselopere an 82 channel VHF and UHF television sys- 
tem.” 


4These cases dealt with potential competing broadcast stations 
which proposed equivalent free service to the public at large. CATV 
impact is of even more concern because CATV is not equivalent and 
it is provided only to those who can afford to pay and are willing to 
do so and are located where CATV finds it economically attractive 
to provide service. Second Report and Order, 11124, 155. See 
also, R. 13-14, 124-25. 


SHR. Rep. No. 1559, 87th Cong., 2d Sess. 4, 7, April 9, 1962. 
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Chains of CATV systems carrying stations from large mar- 
kets into cities and towns across the country — jeopardizing 
the economic base of local television service and turning 
some stations into “super stations” — would strike at the 
heart of this policy. In addition, while the Commission was 
attempting to formulate basic policy relating to the place of 
pay-TV in the overall broadcast picture, there were indica- 
tions that CATV’s wire networks could rapidly become “‘the 
backbone of any wire pay-TV operation’’® before the Con- 
gress or the Commission could take hold of the issues after 
appropriate proceedings. 


The Commission’s Regulatory Approach. 


Beginning in 1962 the Commission instituted a series of 
tule making proceedings looking toward the regulation of 
CATV.” These led to the issuance of the Second Report 
and Order in March 1966. 


Most parties to the rule making proceedings had contended 
for self-executing, across-the-board rules based on the mass 
of information produced in the written comments. Some 
urged that the Commission conduct one, overall evidentiary 
hearing in the matter before adopting substantive rules.? 
On the central and vital question of whether and to what 
extent CATV should be permitted to carry distant television 
signals the Commission adopted neither approach. Rather, 
the Commission settled upon a course of action envisaging 
case-by-case, market-by-market determinations to be made 
on the basis of the record developed in individual situations 
as they arose. 


® Second Report and Order, 1 129; cf:, id. at 1 152(ii). 


7Notice of Proposed Rule Making, Dkt. No. 14895, 27 Fed. Reg. 
12586 (1962); Further Notice of Proposed Rule Making, Dkt. No. 
14895, and Notice of Proposed Rule Making, Dkt. No. 15233, 28 
Fed. Reg. 13789 (1963); Notice of Inquiry and Notice of Proposed 
Rule Making, Dkt. No. 15971, 30 Fed. Reg. 6078 (1965). 


8second Report and Order, 1 142. 
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The Commission recognized that CATV’s ability to extend 
the signals of distant stations into other markets posed a se- 
rious threat to the development and healthy maintenance of 
television service and that rules beyond those requiring car- 
riage of local stations and same-day nonduplication of their 
programming were necessary: “W]e have concluded that 
there is a substantial problem of great significance to the 
public interest.” But the resolution “remains uncertain.” 


The Commission rejected the proposition that it could ig- 
nore the problem and let events decide the issue. Such a 
course, it held, “would be inconsistent with our statutory 
responsibilities.”!? The Commission further recognized that 
the issues raised would have to be decided before the exten- 
sion of distant signals into a local market took place, for it 
would be difficult, and perhaps impossible as a practical 
matter, to order signals withdrawn once viewing patterns 
were established.// 


Accordingly, the Commission required that notice be given 
local stations before a CATV commenced the importation 
of distant signals into their Grade B contours./? 


The CATV rules prohibit the importation of distant sig- 
nals within the Grade A contour of one or more stations in 
any of the top-100 “major” television markets without a 
full evidentiary hearing, requested by the CATV proponent, 


Second Report and Order, 11 126, 119. See also, 11 138, 155. 
19 Second Report and Order, 1 124. 
MI Second Report and Order, 11 140, 147 n. 66, 148. 


12ECC Rules, § 74.1105, 47 C.F.R. 8 74.1105 (1967). The Grade 
B contour circumscribes the area within which viewers in at least 50 
per cent of the locations will receive a viewable picture at least 70 
per cent of the time. Clarksburg Publishing Co. v. FCC, 96 U.S. App. 
D.C. 211, 215-16 n. 12, 225 F.2d 511, 515-16 n. 12 (1955); and 
see Hall v. FCC, 99 U.S. App. D.C. 86, 92, 237 F.2d 567, 573 
(1956). A distant station is one whose predicted Grade B contour 
does not include the community of the CATV. Rule 74.1105. 
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to determine whether the importation of distant signals will 
be permitted? Only after such exploration would the 
Commission “‘be in a position to make an informed judgment 
directed to the facts of a particular case.”/4 


In markets below 100 the Commission recognized that 
the importation of distant signals could create “substantial 
problems affecting the public interest.”/ Here, rather than 
requiring an automatic hearing, the Commission provided 
for action to be taken upon the filing of “appropriate peti- 
tions bringing substantial questions to our attention.”/¢ 


A special procedure was also established for cases such as 
those presented here — proposals to import distant signals 
into the top-100 markets (of which Fort Wayne is one) but 
between the Grade A and Grade B contours. Here, too, the 
burden of proceeding before the Commission was placed 
upon the local broadcaster./” 


The Fort Wayne Television Market. 


Fort Wayne, Indiana is located near the center of an all- 
UHF area stretching from Lima, Ohio across northern Indiana 
to the eastern edge of the Chicago, Illinois market (R. 144). 
Within this area 19 commercial UHF channels have been al- 
located, ten are now in operation and two have been applied 
for. In addition, seven UHF channels have been reserved 
for future educational use. 


13£CC Rules, $ 74.1107, 47 C.F.R. $ 74.1107 (1967). 


14 Second Report and Order, 1141. There is a waiver procedure; 
See infra, p. 21. 


15 Second Report and Order, 145. 
16 Second Report and Order, 1146. 


17 Second Report and Order, n. 63. FCC Rules, 8§ 74.1107-74.1109, 
47 C.F.R. $8 74.1107-74.1109 (1967). 
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The two principal markets in this area are Fort Wayne 
and South Bend-Elkhart. Neither is large, and they rank 
96th and 94th, respectively, nationally. Each has three op- 
erating commercial stations./® 


Surrounding this all-UHF area are seven much larger mar- 
kets, generally containing from three to six operating com- 
mercial stations, and additional commercial channels not yet 
in operation. The largest of these markets is Chicago which 
is the country’s third largest. All of the seven are among 
the top fifty markets./? It is from these larger markets that 
CATV systems in the all-UHF area generally plan to import 
signals, and this is, by and large, the case with the interve- 
nors’ systems (R. 5, 27, 131, 141). 


In two respects particularly relevant here the Fort Wayne 
market differs substantially from other top-100 markets. 
First, it is one of only a handful of “major” markets that is 
all-UHF. As a result, the area encompassed by the Grade A 
contours of the market stations (viz., the area in which CATV 
hearings are “‘automatic”) is much smaller than in otherwise 
comparable markets containing VHF stations (R. 10-12, 29, 


18Commercial UHF stations are also operating in Lima, Marion, 
Lafayette, and Muncie. Two more commercial channels are now in 
the process of activation: Channel 65, Defiance, Ohio, and Channel 
43, Richmond, Indiana (FCC File Nos. BPCT-3962 and BPCT-3799). 
In addition, unoccupied commercial channels are allocated to Ander- 
son, Fort Wayne, Kokomo, Muncie and South Bend, Indiana, and 
Lima, Ohio. UHF channels reserved for educational television are 
allocated to Fort Wayne, Lafayette, Muncie and South Bend, Indi- 
ana, and Bryan and Lima, Ohio. See Table of Assignments, Section 
73.606(b) of the Rules, 47 C.F.R. $ 73.606(b) (1967). 


19 The surrounding markets, their rank, and the number of com- 
mercial television channels allocated to the named cities within each 
are as follows: Chicago, 3rd, (8); Indianapolis-Bloomington, 18th, 
(7); Grand Rapids-Kalamazoo, 36th, (4); Dayton, 26th, (4): Colum- 
bus, O., 28th, (4); Toledo, 37th, (5) and Lansing, 48th, (3). Addi- 
tional commercial allocations have been made to other cities located 
within these larger markets. See Table of Assignments, supra, note 18. 
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120-22). This results from the less favorable propagation 
characteristics of UHF as opposed to VHF signals. Second, 
unlike some stations in some “major” markets, the Fort 
Wayne stations cannot rely upon a single, high-density ur- 
ban area for an overwhelming share of the necessary viewing 
support. Over half of WANE-TV’s audience is outside Allen 
County, in which Fort Wayne is located, and quite plainly 
Fort Wayne itself is too small to provide the economic sup- 
port needed to sustain even the three existing local stations 
— to say nothing of an additional commercial station on 
Channel 55, assigned to Fort Wayne but now vacant (R. 22- 
23, 133-34). 


Half of the some 118 cities and towns and 36 per cent of 
the population in the service area of WANE-TV are located 
between the station’s predicted A and B contours (R. 23, 
31, 146). The station’s economic well-being is in large 
measure tied to its ability to attract audiences throughout 
this area (R. 21-24, 133, 136-37). 


The Proceedings Below and the Orders Under Review. 


Angola, Indiana, and Delphos, Ohio, are within the Fort 
Wayne market and are served by the Fort Wayne stations, 
but are located outside the stations’ predicted Grade A con- 
tours (R. 20, 132-33). Intervenor, GT&E Communications 
Inc., proposed to carry on its Angola system — in addition 
to the four stations? providing recognized service to the 
community — five distant stations located in the South Bend, 
Lansing and Kalamazoo markets. In addition, GT&E’s plead- 
ings contained a strong indication that additional Chicago 
and Detroit stations will be added later (e.g., R. 76). In the 
case of Delphos, the intervenor, Shardco Cablevision, Inc., 
proposed to carry — in addition to the four local stations?/ 


20WANE-TV (CBS), Fort Wayne; WKJG-TV (NBC), Fort Wayne; 
WPTA-TV (ABC), Fort Wayne (Roanoke); and WILX-TV/WMSB, an 
ABC-Educational TV shared time station assigned to Lansing (Onon- 
daga). 


21 The three Fort Wayne stations and WIMA-TV (NBC-ABC), Lima. 


10 


— nine distant signals from the Toledo, Columbus and Day- 
ton markets. The combined, 1960 population of Angola 
and Delphos was 11,700 (R. 32). 


In each case Indiana Broadcasting Corp. petitioned the 
Commission, within the 30-day period allowed, to designate 
' the intervenors’ CATV proposals for an evidentiary hearing 
' insofar as they entailed the carriage of signals from distant 
markets.22 In the second of the two cases under review 
| WANE-TV specifically asked for a consolidated hearing in 
which all proposed and potential CATV operations affecting 
' local broadcast service would be considered together (R. 
130). 


The papers filed by WANE-TV contained a factual show- 
ing of adverse impact threatened to existing and future local 
broadcast service by these and other CATV proposals — ex- 
isting and reasonably to be anticipated — within the Fort 
Wayne service area. WANE-TV alleged that both communi- 
ties were an integral part of the Fort Wayne market, that 
WANE-TV provided them with local advertising and program- 
ming services and that the Fort Wayne stations were ex- 
tensively viewed in the areas involved (R. 19-21, 132-35). 
Conversely, it was shown that the stations proposed to be 
imported from outside markets had, as a practical matter, 
no existing audience in Angola or Delphos and that the same 
was true generally in the case of other CATV proposals pend- 
ing in the area (R. 22-23, 135).?? 


22 The predicted Grade B signals of Fort Wayne stations WKJG-TV 
and WPTA-TV fall somewhat short of Delphos and hence these sta- 
tions are technically “distant” under the Commission’s rules (Sec. 
74.1101). These stations do, however, serve Van Wert County (R. 
133). They are, in fact, local stations and their carriage on the sys- 
tem was never opposed. 


231n Delphos, the intervenor Shardco asserted that “with sophisti- 
cated antenna systems . . . Delphos residents can and do receive Day- 

ton, Columbus, and Toledo signals on an off-the-air basis” (R. 163). 
But the transmitting facilities of these stations are located from 75.4 
[footnote continued] 
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It was further established that the Angola and Delphos 
proposals were but two of a number of CATV distant-signal 
proposals already advanced and reasonably to be anticipated 
in communities throughout the area (R. 26-27, 32, 140-41, 
146(2) ). On November 2, 1966 when the initial pleading 
in the Angola case was filed, there were already pending be- 
fore the Commission three other proposals to bring distant 
signals into other communities within the service area of the 
Fort Wayne stations (R. 55).?4 Three weeks later, on No- 
vember 22, 1966 United Transmission, Inc., a subsidiary of 
United Utilities, Inc., served notice of its intention to file in 
connection with an additional system in the area (Jbid.). 


It was also known that local CATV franchises had been 
granted or applied for in at least eight other communities 
(R. 32, 146(2) ), that based on the size and density of the 
communities involved it was likely that numerous other pro- 
posals would be advanced in the reasonably near future (R. 
26-27, 141), and hence that additional filings before the 
Commission would be forthcoming. This forecast was borne 
out by the filing of the Delphos system’s letter of notifica- 
tion on December 19, 1966 (R. 131).?5 


[footnote continued] 

to 98.1 miles from Delphos (R. 143), and the assertion that an unde- 
fined number of persons can receive a picture of undefined quality 
by means of “sophisticated” antenna systems hardly is sufficient to 
cast doubt on the basic showing made by petitioner. 


24¥untington CATV, Inc., FCC File No. CATV 100-90; Valley 
Cablevision Corp., FCC File No. CATV 100-93; United Transmis- 
sion, Inc., FCC File No. CATV 100-58. 


251m addition, unknown to petitioner when these cases were before 
the Commission, there was and is pending a proposal that would in- 
volve construction of a microwave relay system running from the 
Chicago market through the Fort Wayne area and on into Toledo, 
capable of delivering the Chicago signals to all the intermediate 
points. FCC File Nos. 1885-C1-MP-67; 6479/81-C1-R-65; 4394/95- 
C1-R-66; 6875-C1-P-66. 
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The fact that WANE-TV is entirely dependent on advertis- 
ing revenues, the correlation between the size of its audience 
and its revenues, and the effect that audience fragmentation 
by CATV would be likely to have upon its ability to attract 
and hold both local and national advertisers was set forth at 

‘some length (R. 21-25, 135-38). It was also shown that as 
a result of the carriage of distant stations on CATVs in the 

' area petitioner, as well as other local stations, was likely to 
be substantially damaged through the loss of exclusive rights 
in programming material since much of the material shown 
on the local stations is also shown — but on different days 
— by the distant stations the CATVs propose to carry (R. 
25-26, 138-39). On the basis of these and other facts, qual- 

' ified opinion was tendered, under affidavit, that the service 

' rendered and to be rendered by present and future UHF sta- 
tions in the area was likely to be substantially impaired by 

' the cumulative effect of the spread of CATVs carrying dis- 

tant signals (R. 23-24, 137, 139). 


The Commission’s opinion in the Angola case was released 
on February 6, 1967 (R. 108-1 13). In essence, the Com- 
' mission held that the showing made by petitioner lacked 
' sufficient specificity to warrant a hearing; that it had not 
been established that the intervenor’s proposal “by itself” 
could have any substantial impact on petitioner (R. 110); 
and that “[E]ven if [petitioner’s] ‘cumulative’ argument is 
accepted, we do not believe that the present CATV activity 
between WANE-TV’s predicted Grade A and Grade B con- 
tours is extensive enough to raise any question of substan- 
tial impact on WANE-TV” (Ibid. ) (emphasis supplied). 


The opinion in the Delphos case was released on May 5S, 
1967. Largely relying on its decision in the Angola case, 
the Commission again held petitioner’s showing to lack suf- 
ficient specificity and detail, and rejected once again what 
it termed the “‘ ‘cumulative’ argument” (R. 178-82). 


In both cases Commissioner Cox dissented on the ground 
that petitioner had alleged sufficient facts and raised issues 
sufficiently serious to require a hearing. He especially took 
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issue with the majority’s refusal to come to grips with the 
need of Fort Wayne stations for all the audience reached 

throughout their service areas and the threatened cumula- 
tive, long-range fragmentation of audience by CATV 
throughout the Fort Wayne market (R. 113, 182). 


STATUTES AND RULES INVOLVED 


The Commission’s rules primarily involved in this appeal 
are as follows: Sections 74.1101, 74.1105, 74.1107 and 
74.1109(a-f), 47 C.F.R. 8 74.1101, 74.1105, 74.1107, and 
74.1109 (a-f) (1967). The pertinent portions of these rules 
as they were when Angola was decided are printed in an 
appendix to this brief. Subsequent modifications in effect 
when Delphos was decided are immaterial. 


STATEMENT OF POINTS 


The Commission’s orders, insofar as they failed to insti- 
tute an evidentiary hearing, are unlawful in that: 


(a) They fail to recognize and take into proper 
account the impact of intervenors’ proposals, alone 
and in conjunction with the total potential impact 
of CATV distant signals in the area; 


(b) They place upon petitioner an erroneous 
standard of pleading and proof, in that 


(i) they test petitioner’s allegations by a stand- 
ard of certainty higher than that called for by the 
applicable statutes, rules, precedents and policies; 
and 


(ii) they require petitioner to plead its evidence, 
including evidence that is not available to it; 


(c) They resolve disputed issues of fact contrary 
to petitioner without adequate notice or hearing; 


(d) They are without foundation in fact and con- 
trary to the facts of record below and in the rule 
making proceedings leading to the issuance of the 
Second Report and Order; 
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(e) They are inconsistent with the applicable 
statutes, rules, precedents and policies; 
(f) They are unjust, unreasonable and lacking a 
rational basis; and 
(g) They are arbitrary and capricious and an abuse 
of discretion. 
The Commission’s orders are further unlawful in that the 
opinions fail to set forth adequately the basis for the Com- 
mission’s actions. 


SUMMARY OF ARGUMENT 


The Commission’s refusal even to investigate in an eviden- 
tiary hearing the cumulative, long-range impact of CATV 
distant signal importation in the Fort Wayne area constitutes 
an unreasonable and arbitrary departure from long-estab- 
lished, Congressionally sanctioned policies. The Commission, 
both before and after the adoption of the Second Report 
and Order, has consistently set for hearing every contested 
application for a change in the facilities of an individual tel- 
evision station that would bring VHF service for the first 
time into the heart of an all-UHF area such as the northern 
Indiana area in which the Fort Wayne market is located. It 
has also repeatedly rejected VHF station moves or channel 
reallocations that would affect the general UHF area involved 
here. See Channel Assignment in Bloomington-Indianapolis, 
1 F.C.C.2d 496, 5 R.R.2d 1744 (1965); In the Matter of 
Amendment of Section 3.606 (Lafayette-Terre Haute, Indi- 
ana), 16 R.R. 1640 (1958). Yet here it declined to desig- 
nate for hearing proposals to import 10 distant VHF signals 
by CATV, from larger, adjacent markets into the Fort Wayne 
UHF area. It has thus arbitrarily turned its back on years 
of settled precedent. Cf., Louisiana Television Broadcasting 
Corp. v. FCC, 121 U.S. App. D.C. 24, 347 F.2d 808 (1965); 
Hudson Valley Broadcasting Corp. v. FCC, 116 U.S. App. 
D.C. 1, 320 F.2d 723 (1963). 


The refusal to designate these cases for hearing was also 
irreconcilable with the Commission’s stated objective in the 
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Second Report and Order to resolve the public interest 
questions arising from major-market CATV operations in ad- 
vance of irreparable injury to the public, and with the Com- 
mission’s professed inability to resolve these questions on the 
record before it in the rule making proceeding (id. at 11 
139-41). 


Under the procedural rules established by the Second Re- 
port and Order petitioner was given the burden of initiating 
the proceeding and of raising in its pleadings substantial 
questions (id. at 1 144 n. 63; FCC Rules § 74.1105, 74.- 
1109). The Second Report and Order also set out the sub- 
stantive considerations that led the Commission to conclude 
that full evidentiary hearings would have to be held in cer- 
tain kinds of cases. Petitioner complied with the prescribed 
procedures, and demonstrated the need for a hearing under 
the substantive criteria established in the Second Report and 
Order. 


The reasons stated by the Commission for depriving peti- 
tioner of a hearing at this time on the issues raised by CATV 
distant signal importation into the Fort Wayne area are in- 
sufficient, and merely underscore the arbitrary character of 
the Commission’s actions. The ruling that petitioner’s show- 
ing lacked the requisite specificity was tantamount to a re- 
quirement that petitioner prove, in 30 days, ultimate mat- 
ters of fact that the Commission itself was unable to resolve 
after years of study. Such a requirement is plainly unrea- 
sonable. Cf., Folkways Broadcasting Co. v. FCC, D.C. Cir. 
No. 19,971 (decided Jan. 5, 1967). In further holding that 
petitioner was obliged to demonstrate that the intervenors’ 
proposals, by themselves or, at most, taken together with cer- 
tain other presently proposed CATV operations, constituted 
a serious threat to petitioner’s economic viability, the Com- 
mission entirely lost sight of the essentially prospective and 
cumulative nature of the CATV impact question. The Com- 
mission’s failure here to “take hold of the future” in the Fort 
Wayne market was entirely inconsistent with the basic thrust 
of the Second Report and Order, and its refusal to take 
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| into account actual and potential developments throughout 

' the market was plainly erroneous. Cf, Interstate Broadcast- 
ing Co. (WQXR) v. FCC, 109 U.S. App. D.C. 190, 285 F.2d 
270 (1960). 


ARGUMENT 
I. 


THE COMMISSION ERRED IN APPROVING INTERVENORS’ 
DISTANT SIGNAL PROPOSALS WITHOUT A HEARING. 


A. The Commission’s Actions Were Arbitrary 
and Unreasonable Departures from 
Established Policies. 


The location of the Fort Wayne market within the north- 
ern Indiana all-UHF enclave raises substantial questions when 
it is proposed to import into this area via CATV the signals 
of numerous VHF television stations located in larger sur- 
rounding markets. 


CATV represents a relatively new technique for expand- 
ing the coverage area of television stations into other mar- 
kets; but the Commission has for years been called upon to 
pass on proposals aimed at accomplishing the same result by 
other, less drastic and less extensive means, including broad- 
cast transmitter site changes, power increases, construction 
of auxiliary facilities (e.g., translators) and reassignment of 
allocated channels. In such cases, where substantial UHF 
impact issues have been raised as they were here, the Com- 
mission has consistently designated the proposal for hearing 
or even, on the pleadings, rejected the proposal as inconsist- 
ent with its policy of UHF development. 


The similarity between issues posed by such techniques 
and those posed by CATV was recognized by the Commis- 
sion in the Second Report and Order: 


“If the New York independents sought translators 
to place their signals over the Philadelphia area, it 
could not seriously be argued that we should grant 
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such applications on the ground that while they may 
be destructive of congressionally established goals, 
events in the market place should be allowed to give 
the answer. The matter is not really different here. 
... If then we sit back, even though we have the 
jurisdiction, the authority and the responsibility to 
carry out the Congressional policies, and do not 
thoroughly explore the serious question posed, we 
would be simply abdicating our responsibility ‘to 
promote the larger and more effective use of radio 
in the public interest’ (Section 303(g) ).”” Second 
Report and Order, 1 125 (Emphasis supplied). 


In the cases below the Commission simply turned its back 
on years of settled precedent. This it may not do. See 
Louisiana Television Broadcasting Corp. v. FCC, 121 U.S. 
App. D.C. 24, 347 F.2d 808 (1965); Hudson Valley Broad- 
casting Corp. v. FCC, 116 U.S. App. D.C. 1, 320 F.2d 723 
(1963); cf. Miners Broadcasting Service, Inc. v. FCC, 121 
U.S. App. D.C. 222, 349 F.2d 199 (1965); Melody Music, 
Inc. v. FCC, 120 U.S. App. D.C. 241, 243, 345 F.2d 730, 


732 (1965); Pinellas Broadcasting Co. v. FCC, 97 U.S. App. 
D.C. 236, 238, 230 F.2d 204, 206, cert. denied, 350 U.S. 
1007 (1956). 


The clash with established policy is sharply reflected in 
prior decisions relating to the northern Indiana all-UHF area 
involved here. The Indianapolis-Bloomington market adjoins 
this area on the south. A VHF station that serves Indianap- 
olis but is licensed to Bloomington has attempted unsuccess- 
fully over the years to move to Indianapolis. The Commission 
most recently rejected this attempt less than two years ago. 
After setting out the pattern of UHF allocations and service 
in Fort Wayne and other UHF markets in the area, the 
Commission declared that the proposed move would: 


“significantly add to the problems already besetting 
opportunity for present or future UHF operations 
of a meaningful nature, both in Indianapolis itself 
and in other cities to the north.”” Channel Assign- 
ment in Bloomington-Indianapolis, 1 F.C.C.2d 496, 
500, 5 R.R.2d 1744, 1749 (1965). 
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On this ground, the Commission went so far as to say: 
“We consider the . . . channel shift proposal pat- 
ently inconsistent with . . . our national television 
goals, and for this reason apart from others, believe 
that the overall public interest requires its rejection.” 
(Ibid.)?6 


The Commission’s rejection of a proposal to reassign Chan- 
nel 10 from Terre Haute to Lafayette, Indiana, is also perti- 
nent. Noting that Lafayette was on the periphery of the 
northern Indiana UHF area, the Commission stated: 


“Nine UHF stations are in operation in this UHF island 
and numerous UHF assignments are available for fur- 
ther expansion of service in the area. The assignment 
of Channel 10 to .. . Lafayette . . . would in all 
probability result in the demise of the UHF stations 
in... Lafayette . . . and would in all likelihood ef- 
fectively prevent the further expansion of UHF serv- 
ice in the area to the North.” Amendment of Sec- 
tion 3.606 (Lafayette-Terre Haute, Indiana), 16 R.R. 
1640, 1642 (1958). 


These decisions place in stark relief the Commission’s de- 
parture from established policies here. They are, however, 
no more than two of numerous similar decisions in which 
the Commission, both before and after adoption of the Second 
Report and Order, has designated for hearing, or denied pro- 
posals because of likely UHF impact. E.g., Central Coast 
Television (KCOY-TV), 2 F.C.C.2d 306, 6 R.R.2d 719, 
modified, 3 F.C.C.2d 524, 7 R.R.2d 523 (1966) (designated 
for hearing); KTIV Television Co., 2 R.R.2d 95 (1964) (des- 
ignated for hearing);27 WHAS, Inc. (WHAS-TV), 2 R.R.2d 


26 Earlier decisions dealing with the attempted move of the Bloom- 
ington station are reported sub nom. Amendment of $ 3.606 (Indi- 
anapolis-Bloomington, Indiana), 24 R.R. 1517 (1962) and 18 R.R. 
1539 (1959). 


“YN compromise was reached later between the parties (4 R.R.2d 
243 (1965)). 
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1073 (1964) (designating modified proposal for hearing;? g 
Triangle Publications, Inc. (WNHC-TV), 37 F.C.C. 307, 3 
R.R.2d 37 (1964) (application denied); WHAS, Inc. (WHAS- 
TV), 31 F.C.C. 273, 21 R.R. 929 (1961) (application denied); 
Triangle Publications, Inc.(WNHC-TV), 29 F.C.C. 315, 17 
R.R. 624 (1960), aff'd sub nom. Triangle Publications, Inc. v. 
FCC. 110 U.S. App. D.C. 214, 291 F.2d 342 (1961) (appli- 
cation denied). This is not to say that all changes in VHF 
facilities that could conceivably discomfort a UHF station 
have been rejected.2? But the FCC has yet to decline to 
designate for hearing, or to approve after hearing, a contested 
application for change in facilities that would bring VHF 
service for the first time into the heart of an all-UHF area.?? 
And yet here it declined even to designate for hearing pro- 
posals to import fen distant VHF signals from larger, adja- 
cent markets into the Fort Wayne all-UHF area. 


The Commission has gone so far as to prohibit, by rule, 
the authorization of any VHF translator — a low power aux- 
iliary station — in any area which is receiving satisfactory 
UHF service except upon a showing of exceptional circum- 
stances (Section 74.732(d) ). This rule was intended not 
only to promote the broader use of UHF but also to avoid 
the adverse impact of VHF signals on UHF service areas.7/ 


28 after hearing, the proposal — which had been modified to re- 
duce sharply the UHF impact — was approved. The Commission 
emphasized, moreover, that it “has not changed its basic approach 
in considering the impact of VHF grants upon UHF stations.” WHAS, 
Inc. (WHAS-TV), 8 R.R.2d 1214, 1215 (1966). 


29 See, e.g., Atlantic Telecasting Corp., 7 R.R.2d 297 (1966). 


3 These Commission decisions are not distinguishable on the ground 
that they arose on petitions to deny under Section 309 of the Commu- 
nications Act. In the Central Coast Television case, supra, the rules 
governing statutory petitions to deny were specifically held inappli- 
cable; yet the Commission, proceeding in accord with its substantive 
policies, designated the matter for hearing. 


31 Further Notice of Proposed Rule Making and Notice of Inquiry, 
Docket No. 15971, FCC 67-706, p. 8 (June 22, 1967). 
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Despite the fact that the Commission has just instituted a 
proceeding to determine whether this and certain other re- 
strictive translator rules should be changed or even eliminated, 
the Commission has gone out of its way to emphasize that 
it will “‘continue its policy of designating for hearing VHF 
translator applications which threaten to have an adverse 
impact on an area’s potential for UHF.”7? 


These various actions are but manifestations of the basic 
policy to promote local broadcast service through develop- 
ment of UHF broadcast stations, a policy recently and ex- 
pressly approved and ratified by the Congress in enacting 
the All-Channel Receiver Law. See, e.g., H.R. Rep. No. 
1559, 87th Cong., 2d Sess., pp. 2-4 (1962). The Second 
Report and Order and the new CATV rules were intended 
to implement rather than depart from this policy. But the 
results reached in the instant cases are inconsistent with 
both this policy and with the Second Report and Order 
itself. 


B. The Commission Arbitrarily Refused To Explore 
in an Evidentiary Hearing the Likelihood of 
Adverse Impact on the Public Interest. 


The proceedings below were, of course, directly governed 
by the CATV rules issued pursuant to the Second Report 
and Order. The basic purpose of the rules in question is to 
establish a framework within which the Commission can 
deal properly with the important public interest questions 
presented by CATV importation of distant signals. The 
Commission found that such CATV importation could have 
an adverse effect on the public interest in free television 
broadcast service. The Commission also found that it lacked 
enough information to prescribe self-executing general rules 
to control the impact of CATV importation. Accordingly, 
the Commission determined to “resolve such important 


3214. at p. 8 and n. 18. 
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questions” on a case-by-case basis “in appropriate evidentiary 
hearings.’>7 


The Second Report and Order established three proce- 
dural categories for CATV non-Grade B signal proposals. 
Proposals to import such distant signals within the Grade A 
contours of stations in the top-100 markets presumptively 
raise substantial questions, requiring the CATV system to 
seek a full evidentiary hearing before commencing service. 
The hearing was to be automatic, unless the CATV system 
sought and obtained a waiver of the hearing by showing 
that no substantial public interest questions are presented.7> 
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In markets below 100 the Commission recognized that 
importation of distant signals could create “substantial prob- 
lems affecting the public interest.” But, here, the Com- 
mission shifted to the station the initiative to seek relief, 
detailing the reasons for doing so in paragraphs 145 and 
146 of the Report.?” 


F3 Second Report and Order, 7 140; cf. id., at 17118, 121, 126, 


138-39, 155 


34The CATV system is required to show that its distant signal pro- 
posal “would be consistent with the public interest, and specifically 
the establishment and healthy maintenance of television broadcast 
service in the area.” Section 74.1107(a). 


35 Second Report and Order, 17 143-145. 
36 Second Report and Order, 7 145. 


37The Commission’s Delphos opinion found petitioner’s showing 
insufficient because, among other things, it failed to respond to con- 
siderations applicable to below-100 markets set forth in paragraphs 
145 and 146 (R. 179). As we will show, infra at pp. 23, 24-25, 
33-35, this notion that a community is not part of the Fort Wayne 
market simply because it lies beyond the Grade A contours of the 
Fort Wayne stations is squarely inconsistent with the language of 
paragraphs 145 and 146, with other provisions of the Commission’s 
CATV regulations and with the facts here. Indeed, it is inconsistent 
with the Commission’s finding that Angola — which is also between 
the Grade A and Grade B — is within the Fort Wayne market (R. 
108)! 
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The third category includes the cases such as those pre- 
sented here — proposals to import distant signals into the 
Grade B of a station in the top-100 markets. The reasons 
which the Commission gave for different treatment of small 
markets and major markets which are set forth in paragraphs 
145 and 146 of the Second Report and Order simply do 
not apply here. The only distinction between Grade A and 
Grade B top-100 market situations is to be found in a foot- 
note — 63 — to paragraph 144 of the Second Report and 
Order. When a timely petition for relief is filed under Sec- 
tion 74.1109 of the Commission’s rules with respect to the 
importation of a distant signal into the Grade B of a top- 
100 market station and substantial policy and factual ques- 
tions are presented, the Commission may not refuse to des- 
ignate the matter for hearing. 


The Commission’s refusal in the circumstances below to 
hold an evidentiary hearing was arbitrary, capricious and an 
abuse of discretion. The Commission erred in failing to con- 
sider vital public interest issues, in failing to give proper 
weight to the facts presented to it, and in resolving the im- 
portant factual and public policy issues presented without a 
hearing. Cf., Louisiana Television Broadcasting Corp. v. 
FCC, 121 U.S. App. D.C. 24, 347 F.2d 808 (1965); Office 
of Communication of United Church of Christ v. FCC, 123 
U.S. App. D.C. 328, 340-43, 359 F.2d 994, 1006-09 (1966); 
Folkways Broadcasting Co. v. FCC, D.C. Cir. No. 19,971 
(decided Jan. 5, 1967). Moreover, the Commission’s find- 
ings in support of the denial of a hearing below are grossly 
inadequate. 


In defining the general class of cases in which CATV dis- 
tant signal operations were likely to present the clearest 
threat — and where hearings would be ‘“‘automatic” — the 
principal consideration was the size of market. It was, the 
Second Report concluded, in the top-100 markets that new, 
non-affiliated stations were most likely to develop (id. at 
7 144). Fort Wayne is precisely such a market, with three 
stations already on the air, where a new station will be in- 
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dependent and will, because of its smaller audience, be es- 
pecially vulnerable to CATV (id. at 1 145). 


Secondly, the Commission took into account the counter- 
vailing fact that in the smaller markets with limited local 
service CATV could contribute desirably to the diversity of 
programming available, and the delay that might be occa- 
sioned by the hearing process could result in the public 
being deprived of needed service. But Fort Wayne is not 
such a market. 


Both Angola and Delphos are within the Fort Wayne tel- 
evision market. In the case of Angola, it was shown that 
83 per cent of all viewing in the area involved is attributed 
to the Fort Wayne stations, that the petitioner numbered 
among its local advertising accounts numerous businesses 
that had branches or otherwise did business in the area, and 
that, more generally, Angola was an integral part of the 
Fort Wayne market, Fort Wayne being the business and 
commercial center for all of Steuben County (R. 19-20). 
WANE-TV programs for the area, gives extensive news cov- 
erage to local events and is frequently visited by groups and 
individuals from the area (R. 20-21). The Commission’s 
opinion recognized that Angola “‘is located within the Fort 
Wayne, Indiana, market which is ranked 96th. . . .” (R. 
108). A similar case was made as to Delphos where it was 
shown that the Fort Wayne stations obtained 95 per cent 
of the television viewing in the area involved (R. 132-35).8 


Vacant, UHF commercial channel assignments exist not 
only in Fort Wayne, but in Lima and Defiance? that would, 
if activated, be able to serve one or both of the communities 


331n a footnote to its Opinion the Commission intimated that on 
the basis of predicted contours Delphos “might be credited better 
to the Lima market” (R. 179) but this hardly constitutes a finding 
that Delphos is not a part of the Fort Wayne market and on the 
facts before it no such finding could have been made. See, infra, 
pp. 33-35. 


39 Supra, p. 8,n. 18. 
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in question. An application for Channel 65, Defiance, was 
filed while these proceedings were pending, and it was shown 
that there was reason to believe that a fourth station in 
Fort Wayne itself might be activated in the reasonably near 
future (R. 104). In denying petitioner a hearing, the Com- 
mission barely alluded to this aspect of the case — an aspect 
which the Second Report and Order regards as crucial. 


Moreover, it was shown that both communities are served 
by four television stations, and neither intervenor even 
claimed that peculiar reception problems exist.42 Thus each 
of the factors favoring hearings in the major markets was 
shown to be present and the countervailing factors militat- 
ing against hearings in the smaller markets were shown to 
be inapplicable. 


The Commission simply ignored all of this. Instead, its 
opinions rest precariously upon the formal differences be- 
tween Grade A and Grade B contours and the heavy plead- 
ing burden on petitioner following from this difference. 
The reliance upon this one factor would suggest that the 
Second Report and Order itself rested heavily upon this 
distinction. But it did not. As indicated above, at only 
one point in the Second Report and Order was an attempt 
made to establish a distinction between CATV systems within 
the Grade A and between the Grade A and Grade B contours 
of top-100 market stations, and this appears in a footnote.#/ 
In this footnote, the Commission advanced two reasons for 
the distinction and both apply to the Grade B contours of the 
stations in the Fort Wayne market. The first reason is that 
the Grade A contours in a given market “have a tendency of 
becoming fairly close to one another over a period of time.” 
This is true of the Grade B as well as the Grade A contours of 
the Fort Wayne stations; all of the stations are UHF. The sec- 


40 indeed, see R. 59. And, of course, the conduct of a hearing 
would not have prevented intervenors from going into operation car- 
rying four signals each. 


41 Second Report and Order, 144 n. 63. 
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ond reason is that, as a general matter, the Grade A contours 
of existing stations in a major market will encompass “the 
essential area upon which new UHF broadcast operations in 
the market would be based, without including the much larger 
areas falling within the Grade B contour . . .”.4? Whatever 
may be the situation in other cases, it is not so in the all- 
UHF Fort Wayne market. 


Where a television market has at least one operating VHF 
station, its Grade A contour may well encompass an area 
substantially larger than that of present or potential com- 
peting UHF stations (R. 10-12, 120-22). In such a situation 
the Commission’s Grade A compulsory hearing rule would 
provide safeguards to the smaller-coverage UHF stations 
throughout portions of their service areas extending beyond 
their own Grade A contours which could even include the 
entire Grade B contour. 


In the Fort Wayne all-UHF market, however, the blind 
reliance on the Grade A/Grade B distinction yields an en- 
tirely different result, one that is entirely inconsistent with 
the stated object of defining the area upon which a local 
UHF station is essentially dependent. Over half the popula- 
tion within the service area of WANE-TV is outside of Fort 
Wayne’s home county and 36 per cent of the population is 
between the station’s A and B contours (R. 146). The Fort 
Wayne Metro area contains but 26 per cent of the television 
homes in the Fort Wayne viewing area (R. 173). Petitioner 
is dependent for its economic support upon viewing in some 
118 separate towns and cities, half of which lie outside its 
Grade A contour (R. 23). Commissioner Cox’s dissent quite 
aptly alluded to the “need of the Fort Wayne stations for 
all of the audience reached throughout their service areas” 
(R. 113). 


In view of the policies underlying the Second Report and 
Order, and keeping in mind the long-established Commission 
policy of fostering UHF broadcasting generally and in the 


42 Ibid. 
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| northern Indiana “UHF island” in particular, the Commis- 
sion erred in attempting to resolve without a hearing the 
important public interest and factual questions raised by 
petitioner. 


C. The Substantive Reasons Given by the Commission 
for Rejecting the Petitions for Hearing Underscore 
the Arbitrary Nature of Its Actions. 


Apart from the formalism of the A-B contour distinction, 
the Commission’s rulings in these cases essentially rest upon 
these grounds: first, an asserted lack of specificity in the 
allegations of the petitions and second, the view that each 
CATV distant signal proposal that comes along in the Fort 
Wayne market can be considered “by itself” in determining 
the ultimate impact issue, or, at most, in relation to other 
actual proposals known at the time, and, in this latter respect, 
the further view that it can ignore present or prospective 
Grade A CATV activity because of the applicability of the 
mandatory hearing requirement to Grade A situations. None 
of these grounds is adequate. 


43 Other points mentioned in the Commission’s opinions call for 
only brief mention. First, in the Delphos case the majority com- 
mented that the Lima station did not protest the proposal (R. 179). 
But, as noted in the dissent, this station owns a CATV system in 
Lima itself, carrying distant signals (R. 182; see also 1967 Television 
Factbook, p. 468-a). Thus its silence is ambiguous at best. Similarly, 
station WKJG-TV, Fort Wayne, is licensed to Truth Publishing Co., 
which also has various direct and indirect CATV interests. See 
pleadings on file in FCC File No. CATV 100-107; 1967 Television 
Factbook, p. 248-b. See also, Citizens TV Protest Committee v. 
FCC, 121 U.S. App. D.C. 50, 348 F.2d 56 (1965). Second, in both 
opinions reference was made to the same-day nonduplication pro- 
tection afforded the local stations under Section 74.1103 of the 
rules as an ameliorating fact (R. 110, 180). But petitioner showed 
that this leaves a large percentage of WANE-TV’s programming un- 
protected, and would be of no practical aid to an independent sta- 
tion (R. 2425, 137-38). 
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1. The Alleged Lack of Specificity. 


The specifics found wanting by the Commission in Angola 
were said to consist of petitioner’s financial condition, the 
impact of present CATV activity on its operations and the 
“exact nature” of other CATV proposals in the area (R. 1 10). 
The Commission also found that the allegations of probable 
impact on a new, independent Fort Wayne station were not 
“adequately supported” (R. 109). The findings in the Del- 
phos case were essentially identical (R. 180), except that the 
Commission asserted that petitioner did not “attempt to re- 
spond to the considerations applicable to below-100 markets 
which we developed in paragraph 145 et seq. of the Second 
Report and Order” (R. 179). 


The majority’s reliance upon the fact that petitioner did 
not supply data on its present financial condition blinks the 
fact that it is not the present financial statement of WANE- 
TV, but the future maintenance and growth of television 
service in the area with which the Second Report and Or- 
der is primarily concerned. Both the Second Report and 
Order and the rules promulgated thereunder speak not of 
the bare existence, but of the “healthy maintenance” of 
area television broadcast service.“ As earlier stated by the 
Commission, in a closely related context: 


‘{O]ur concern is not limited to the possible demise 
of the UHF stations or even to the possible degrada- 
tion of service to the public. It is also of the utmost 
concern to the Commission that UHF service be main- 
tained in a healthy condition because with a healthy 
UHF operation we can look toward program im- 
provement and a greater capability to serve the pub- 
lic.” Triangle Pub. Inc., 37 F.C.C. 307, 3 R.R.2d 
37, at 1 33 (1964). 


As pointed out by the dissenting Commissioner, the major- 
ity’s apparent preoccupation with whether WANE-TV “is in 


44Second Report and Order, 1 138; Rules $ 74.1107(a) and (c). 
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danger of imminent financial disaster” (R. 113) simply over- 
looks the central issue — the long-range, cumulative impact 
of numerous presently proposed and potential CATV systems 
upon the quantity and quality of service rendered and to be 
rendered by present and future stations in the Fort Wayne 
area. 


Finally, it should be noted that the pre-tax earnings of 
the Fort Wayne stations (as a group) are well known, made 
public each year by the Commission.* Indeed, these fig- 
ures for the years 1958 through 1965 were set out in the 
Angola pleadings (R. 42) and the inferences to be drawn 
from them were argued.” 


Similarly, singling out the fact that petitioner did not at- 
tempt to show the impact of present CATV activity on its 
operations is entirely inconsistent with the thrust of the 
Second Report and Order and with the realities of the cumu- 
lative nature of CATV impact. There was but a single CATV 
system in operation within the Fort Wayne area (R. 26, 
140). It may readily be conceded that this one system, by 
itself, has not and will not substantially impair the develop- 
ment of local television service — any more than would be 
the case of the Angola or Delphos systems, each by itself. 
The impact of CATV upon local television service is of both 
a delayed and cumulative nature.47 Petitioner is not com- 


45 See, eg., TV Broadcast Financial Data-1965, FCC Public Notice 
87663 B, August 2, 1966. Similar FCC public releases set forth the 
figures for every market containing three or more operating stations 
for each year. 


+The pre-tax earnings of each of the Fort Wayne stations in recent 
years has averaged about $200,000. Such earnings are not of a mag- 
nitude that would permit these stations to absorb substantial revenue 
reductions without affecting their programming efforts. On the other 
hand, total revenues of the three stations have been increasing year 
to year. A continuation of this upward trend in revenues must, of 
course, be maintained if a new station is to come into being on Chan- 
nel 55 in Fort Wayne (R. 103-04). 


47 See First Report and Order, 1 69; see also Second Report and 
Order, 1 42. 
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plaining about what has happened; its concern is with what 
will happen if limitations are not placed on CATV importa- 
tion of distant signals into the Fort Wayne market. It was 
to ascertain the facts with respect to this overall problem 
that a hearing was requested and is required. 


The inconsistency between the concern with the future 
which underlies the entire Second Report and Order and 
the preoccupation with the present in the cases below also 
comes into sharp focus in the Commission’s conclusion that 
petitioner failed to supply “specifics” regarding the exact 
nature of other CATV proposals in the Fort Wayne market. 
To the extent that facts regarding CATV activity were known 
to petitioner they were set out (R. 26-27, 32, 55, 140-41, 
146(2) ). These facts were sufficient to pose serious ques- 
tions as to the substantial, potential CATV distant signal 
activity in the market which could reasonably be anticipated 
and the risk of adverse impact by cumulative fragmentation 
of the audiences of present and future Fort Wayne area sta- 
tions. See discussion supra, page 11. Beyond this, the 
fact that the data was incomplete should have come as no 
surprise; it is not likely that CATV entrepreneurs will keep 
local television broadcasters informed as to their future plans. 
Indeed, just this lack of specific information regarding the 
plans of CATV systems throughout the Fort Wayne service 
area, together with other unknowns, made wholly unrealistic 
any such detailed financial analysis as the Commission insisted 
upon, let alone detailed proof of adverse impact. Where es- 
sential facts can only be know to parties having adverse in- 
terests, it is wholly unreasonable to insist upon minutely 
detailed proof as a prerequisite to hearing. 


After years of study, the Commission concluded in the 
Second Report and Order that it did not have sufficient facts 
to reach firm, detailed conclusions regarding future CATV 
distant signal impact in markets such as Fort Wayne (id. at 
71 126, 138, 141, 155). The Commission’s actions below 
would require private parties to do in 30 days what the 
Commission itself could not do in more than four years. 
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The Second Report does not place such a burden on 
petitioner and the Commission could not impose it con- 
sistently with the requirements of procedural due process. 
Cf., KGMO Radio-Television, Inc. v. FCC, 119 U.S. App. 
D.C. 1, 336 F.2d 920 (1964). 


The Commission cannot nullify the opportunity for an 
evidentiary hearing — be it given by statute or by rules — 
by requiring too great specificity in the pleading intended 
to invoke the hearing procedure. The cautionary words of 
this Court in Folkways Broadcasting Co. v. FCC, D.C. Cir. 
No. 19,971 (decided Jan. 5, 1967), apply: 

“As to specificity, the adverse economic impact . - . 
and the degree to which this impact is detrimental, 
if at all, to the public interest, are not subject to 
exact calculation by the licensee. Assessment of 
these effects is ordinarily an informed judgment 
having some quality of prophecy. . . - [A] Carroll 
hearing may not be limited to a case in which pre- 
knowledge of the exact economics of the situation 
is necessarily available. Requiring such precision 
would eliminate the doctrine as a practical matter.” 
[Slip op., p. 8.] 

Indeed, these considerations that led the Court to direct a 
hearing in Folkways are even more compelling here. Surely, 
a far lesser standard should be applied in determining whether 
a CATV proposal should be put to hearing where equivalent 
service would not be provided and where the industry and 
its impact are new and rapidly changing than in a broadcast 
station application situation where equivalent service to the 
public at large is proposed and where there are years of ex- 
perience to turn to. 


2. The Problem of Cumulative Impact. 


Equally indefensible was the Commission’s insistence upon 
viewing each of the intervenors’ CATV proposals “by itself” 
or, at most, in connection with other presently pending 
CATV proposals and, even as to these, only proposals be- 
tween the Grade A and B contours. 
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Action that would permit local broadcast service to be 
destroyed through the cumulative impact of numerous CATV 
systems because it could not be established that any one of 
them was alone responsible for the damage is patently unac- 
ceptable. This Court in Interstate Broadcasting Co. (WQXR) 
v. FCC, 109 U.S. App. D.C. 190, 285 F.2d 270 (1960), 
which involved an analogous “nibbling” situation, rejected 
the position here embraced by the Commission in these 
terms: 


“To be sure, the area, the population, and the Inter- 
state listeners shown to be affected are relatively 
small. But the allegations are factual and are spe- 
cific. Moreover, they show the dispute now at bar 
to be part of a larger potential development of in- 
terference, and so the specific factual allegations 
take on greater stature than they would have in iso- 
lation. Such is frequently the case in respect to law- 
suits over small specific facts involving large prob- 
lems in total facts or important principles of law. If, 
for example, the entire service area of Interstate 
were to be chipped away in small bits by separate 
actions, each upon the same basic grounds, and if 
Interstate had no standing to protest the loss of any 
small bit, its ability to protest the loss of the whole 
area, or to protest the basic ground of its destruc- 
tion, would be denied. We think this total denial of 
the right to a hearing cannot be achieved by a piece- 
meal treatment. .. . [I] f it be shown that the small 
facts are part of a much larger factual picture, the 
smallness of the immediately disputed facts cannot 
deny the protestant his right to a hearing.” [109 
U.S. App. D.C. at 192, 285 F.2d at 272.] 


Cf., FTC v. Morton Salt Co., 334 U.S. 37, 49 (1948); United 
States v. Von's Grocery Co., 384 U.S. 270 (1966); Interstate 
Broadcasting Co. (WQXR) v. United States, 109 U.S. App. 
D.C. 255, 260, 286 F.2d 539, 544 (1960). 


The Commission apparently recognized the weakness of 
its approach, for it retreated to a fall-back position, ie., 
that since Grade A CATV distant signal proposals are sub- 
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ject to the mandatory hearing requirements of Section 
74.1107 of the rules, the most that had to be considered 
below was the present CATV activity between the Grade A 
and Grade B contours (R. 110, 180). 


We have already shown that to confine consideration to 
present CATV activity alone is to blink the entire Second 
Report and Order. The essential flaw in limiting considera- 
tion to activity between the Grade A and Grade B contours 
was pointed out by the dissenting Commissioner (R. 113). 
The fact is that the Commission has in numerous instances, 
both before and after the first of its two decisions below 
(but increasingly since), permitted CATV systems to import 
distant signals into the Grade A contours of top-100 market 
television stations simply by waiving the “mandatory”” hear- 
ing requirement. 


Under the Second Report and Order the issues in such 
cases are, of course, the same as in the cases below, the only 
difference being that the burden is on the CATV system to 
make an initial showing that a hearing should not be held. 
Yet one will look in vain among the cases where hearings 
have been waived for one in which the Commission’s action 
was supported by “‘specifics” in the pleadings of the CATV 
systems, analyzing in detail the “‘present financial condition” 
of each of the local stations, demonstrating the lack of “im- 
pact [of] any present CATV activity” in the market and 
describing “‘the exact nature” of all CATV proposals cur- 
rently before local municipal bodies in the market area. 


In Grade A contour cases the hearing requirement has 
already been waived on the ground that the particular com- 
munity involved is a small one,” or, if the communities are 
large or numerous, then on the ground they are not located 
in the very center of the market,” or, if they are located in 


48 See, eg., Martin County Cable Co., 4 F.C.C.2d 348, 7 R.R.2d 
682 (1966); United Transmission, Inc., 4 F.C.C.2d 791, 8 R.R.2d 
516 (1966); Unicable Inc., 6 F.C.C.2d 771, 9 R.R.2d 533 (1967). 


49 See, e.g., American Television Relay, Inc., 6 F.C.C.2d 837, 
[footnote continued] 
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the center of the market, then on the ground that other 
CATVs are already in operation in the same immediate vi- 
cinity, or in the next county, and therefore increased pen- 
etration is of no consequence.°? In one recent case the 
Commission dispensed with the hearing requirement and 
permitted distant signals from Baltimore, Philadelphia and 
Washington, D. C., to be brought into 25 “Grade A com- 
munities” having a population of 285,000 people.*/ In an- 
other instance CATVs were permitted without hearing to 
import distant New York City signals into 14 Grade A com- 
munities having a population of 120,000.52 


The merits of these other cases are, of course, not now 
before this Court. The point is simply that they show that 
there was no justification for failing to take into account 
Grade A CATV activity in the two proceedings below on 
the theory that the “mandatory” hearing procedures would 
apply to the Fort Wayne Grade A contours. This was a 
particularly serious error in view of the showing that pres- 
ent and future Fort Wayne market stations need all the au- 
dience they can reach in their service areas. The Commis- 
sion should have considered in an evidentiary hearing the 
likely effect of CATV impact throughout the Fort Wayne 
market. 


Still another reason given by the Commission for refusing 
relief underscores the arbitrary and unreasonable nature of 
its actions. In Delphos the Commission went so far as to 
find petitioner’s showing inadequate because it did not 
“attempt to respond to the considerations applicable to be- 


[footnote continued] 


9 R.R.2d 800 (1967); General Electric Cablevision, Inc., 9 R.R.2d 
1324 (1967). 


>See, e.g., Chenor Communications, Inc., 4 F.C.C.2d 354, 7.R.R.2d 
691 (1966); Susquehanna Broadcasting Co., FCC 67-391 (released Mar. 
31, 1967). 


oe Susquehanna Broadcasting Co., supra. 


$2General Electric Cablevision Corp., supra; Unicable, Inc., supra. 
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low-100 markets . . . developed in para. 145 et seq. of the 
Second Report and Order” (R. 179). 


On the face of it, paragraphs 145 and 146 are not appli- 
cable. They apply to markets below the top-100, not to 
the Grade B contours of stations within the top-100 mar- 
kets. Moreover, we have shown that the considerations set 
forth in paragraphs 145 and 146 in fact do not apply to 
Delphos (or Angola for that matter), supra, pp. 33-36. 


Furthermore, the Commission’s finding implicitly assumes 
that Delphos is not within the Fort Wayne market whereas 
the evidence is that Delphos is an integral part of the Fort 
Wayne market. The very net weekly circulation figures on 
which the Commission relies to establish its top-100 market 
list attribute Van Wert County to the Fort Wayne market 
(R. 173). WANE-TV was required under the Commission’s 
CATV rules to be notified of the Delphos CATV operation 
and is now entitled to be carried on the system precisely be- 
cause it is a “local” station as defined in the Second Report 
and Order, % 49, and Section 74.1 103 of the rules promul- 
gated thereunder. Ninety-five percent of all television view- 
ing in Van Wert County is credited to the Fort Wayne stations 
(R. 132-33). Petitioner provides news coverage of events in 
the city and county, provides other programming of special 
local interest to county viewers and participates actively in 
local affairs (R. 134-35). County residents appear regularly 
on programs broadcast by WANE-TV (Ibid.). None of this 
evidence is controverted. 


Delphos is also served by WIMA-TV, a UHF station in 
Lima? It may also be served soon by a new UHF station 


531n a footnote in the Delphos opinion the Commission stated that, 
since Delphos is within WIMA-TV’s predicted Grade A contour, “it 
would seem that Delphos might be credited better to the Lima mar- 
ket” (R. 179). The Commission’s observation is stated rather hesitant- 
ly. This is not surprising in the light of the affirmative evidence that 
Delphos is in the Fort Wayne television market, the fact that that evi- 
dence was not controverted and the further fact that it is not unusual 
for a community in a particular television market to receive service 
from a station located elsewhere. 
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in Defiance. These facts make the importation of distant 
signals into Delphos a matter of greater rather than lesser 
concern, for they mean that adverse impact will be felt by 
more than simply the Fort Wayne stations. These facts do 
not, however, justify a conclusion that Delphos is not in 
the Fort Wayne television market. 


CONCLUSION 


No one, least of all petitioner, desires to see the Commis- 
sion conduct an endless series of hearings dealing with indi- 
vidual CATV distant signal proposals in the Fort Wayne 
area. What is needed is a single, area-wide evidentiary hear- 
ing as a result of which there can be resolved once and for 
all the serious issues raised by potential CATV operations 
throughout the market.’ Petitioner requested such a single, 
consolidated hearing. 


Petitioner’s position is not calculated to create delay. To 
be sure, intervenors here would have experienced delay in 
importing distant signals, if doing so turned out to be justi- 
fied. But the basic issue of CATV distant signal importation 
in the area, important not only to the parties to this case 
but a great many others as well and to the public interest, 
would be moving toward a final resolution. 


Moreover, the operation of a CATV system is not an all- 
or-nothing affair as is the operation of a new broadcast sta- 
tion. If a hearing had been designated, each of the interve- 
nors could have commenced operations carrying four stations 
and a full complement of network television service. 


None of the considerations that caused this Court some 
hesitation in directing that a hearing be held in the Folkways 
case, supra, is thus relevant here. On the contrary, as mat- 
ters now stand, the Commission has permitted two CATV 
systems in different parts of the Fort Wayne market to carry 


4 indeed, such a hearing mighteven include the entire northern Indi- 
ana UHF enclave. 
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a number of distant signals without prior hearing on the se- 
rious issues raised. The individual precedents will lead to 
further CATV distant signal activity in the area; and the ba- 
sic issues which arise with each individual distant signal pro- 
posal will have to be raised again and again in pleading after 
pleading while remaining no closer to an ultimate decision, 
except as it may occur, without adequate prior considera- 
tion, by a series of individual actions instead of after due 
and deliberate study of the serious public policy questions 
presented. 


The Commission’s orders should be set aside and the 
causes remanded to the Commission with directions to hold 
a full, evidentiary hearing on the distant signal proposals of 
intervenors and to afford such further and different relief as 
may be just and proper. 


Respectfully submitted, 


ERNEST W. JENNES 
ROBERT J. MUTH 


Covington & Burling 
701 Union Trust Building 
Washington, D. C. 20005 


Attorneys for Indiana Broadcasting 
Corporation (WANE-TV) 


June 26, 1967 
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APPENDIX 


Rules of the Federal Communications Commission 
* oe 


§ 74.1101 Definitions. 


(a) Community antenna television system. The term 
“community antenna television system” (“CATV system’’) 
means any facility which, in whole or in part, receives di- 
rectly or indirectly over the air and amplifies or otherwise 
modifies the signals transmitting programs broadcast by one 
or more television stations and distributes such signals by 
wire or cable to subscribing members of the public who 
pay for such service, but such term shall not include (1) 
any such facility which serves fewer than 50 subscribers, 
or (2) any such facility which serves only the residents of 
one or more apartment dwellings under common owner- 
ship, control, or management, and commercial establish- 
ments located on the premises of such an apartment house. 


(b) Television station; television broadcast station; tele- 
vision translator station. The terms “‘television station” 
and “television broadcast station” mean any television 
broadcasting station operating on a channel regularly as- 
signed to its community by $ 73.606 of this chapter. The 
term “television translator station”’ means a television 


broadcast translator station as defined in 8 74.701 of this 
chapter. A television translator station which is licensed 


to and rebroadcasts the programing of a television broad- 
cast station within that station’s Grade B contour, shall be 
deemed an extension of the originating station. 


(c) Principal community contour. The term “principal 
community contour” means the signal contour which a tele- 
vision station is required to place over its entire principal 
community by § 73.685(a) of this chapter. 


(d) Grade A and Grade B contours. The terms “Grade A 
contour” and “Grade B contour” mean the field intensity 
contours defined in § 73.683(a) of this chapter. 


* * * 
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(i) Distant signal. The term “distant signal” means the 
signal of a television broadcast station which is extended or 
received beyond the Grade B contour of that station. 

x * * 


§ 74.1105 Notification prior to the commencement 
of new service. 


No CATV system shall commence operations or com- 
mence supplying to its subscribers the signal of any television 
broadcast station carried beyond the Grade B contour of 
that station, unless the system has given prior notice of the 
proposed new service to the licensee or permittee of any 
television broadcast station within whose predicted Grade 
B contour the system operates or will operate, and to the 
licensee or permittee of any 100 watts or higher power 
translator station operating in the community of the sys- 
tem, and has furnished a copy of each such notification to 
the Federal Communications Commission, within sixty (60) 
days after obtaining a franchise or entering into a lease or 
other arrangement to use facilities; in any event, no CATV 
system shall commence such operations until thirty (30) 
days after notice has been given. Such notice shall be given 
by existing systems which propose to add new distant sig- 
nals at least thirty (30) days prior to commencing service 
and by systems which propose to extend lines into obvious- 
ly new geographic areas within sixty (60) days after obtain- 
ing a franchise or entering into a lease or other arrangement 
to use facilities or, where no new local authorization or 
contractual arrangement is necessary, at least thirty (30) 
days prior to commencing service. Where it is proposed 
to extend the signal of any noncommercial educational 
television station beyond its Grade B contour into a com- 
munity with an unoccupied reserved educational television 
channel assignment under § 73.606 of this chapter, the no- 
tice shall also be served upon the superintendents of schools 
in the community and county in which the system will oper- 
ate and the local, area, and State educational television agen- 
cies, if any. The notice shall include the name and address 


A-3 


of the system, identification of the community to be served, 
the television signals to be distributed, and the estimated 
time operations will commence. Where a petition with re- 
spect to the proposed service is filed with the Commission, 
pursuant to $ 74.1109 of this chapter, within thirty (30) days 
after notice, new service to subscribers shall not be com- 
menced until after the Commission’s ruling on the petition 
or on the interlocutory question of temporary relief pend- 
ing further procedures; Provided, however, That service shall 
not be commenced in violation of the terms of any specified 
temporary relief or of the provisions of § 74.1107 of this 
chapter. Where no petition pursuant to § 74.1109 has been 
filed within thirty (30) days after notice, service may be 
commenced at any time thereafter, subject, however, to the 
provisions of § 74.1107. The provisions of this section do 
not apply to any signals which were being supplied to sub- 
scribers of the CATV system on March 17, 1966. 


Note 1: As used in § 74.1105, the term “predicted Grade B con- 
tour” means the field intensity contour defined in $ 73.683 (a) of 
this chapter, the location of which is determined exclusively by means 
of the calculations prescribed in $ 73.684 of this chapter. 


§ 74.1107 Requirement for showing in evidentiary hear- 
ing and Commission approval in top 100 tele- 
vision markets; other procedures. 


(a) No CATV system operating within the predicted 
Grade A contour of a television broadcast station in the 
100 largest television markets shall extend the signal of 
a television broadcast station beyond the Grade B contour 
of that station, except upon a showing, approved by the 
Commission, that such extension would be consistent with 
the public interest, and specifically the establishment and 
healthy maintenance of television broadcast service in the 
area. Commission approval of a request to extend a signal 
in the foregoing circumstances will be granted where the 
Commission, after consideration of the request and all re- 
lated materials in a full evidentiary hearing, determines 
that the requisite showing has been made. The market 
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size shall be determined by the rating of the American 
Research Bureau, on the basis of the net weekly circulation 
for the most recent year. 


(b) A request under paragraph (a) of this section shall 
be filed after the CATV system has obtained any necessary 
franchise for operation or has entered into a lease or other 
arrangement to use facilities and shall set forth the name of 
the community involved, the date on which a franchise was 
obtained, the signal or signals proposed to be extended be- 
yond their Grade B contours, and the specific reasons why 
it is urged that such extension is consistent with the public 
interest. Public notice will be given of the filing of such a 
request, and interested parties may file a response or state- 
ment within thirty (30) days after such public notice. A 
reply to such responses or statement may be filed within a 
twenty (20) day period thereafter. 


The Commission shall designate the request for an evi- 
dentiary hearing on issues to be specified, with the burden 
of proof and the burden of proceeding with the introduc- 


tion of evidence upon the CATV system making the re- 
quest, unless otherwise specified by the Commission as to 
particular issues. 


(c) No CATV system, located so as to fall outside the 
provisions of paragraph (a) of this section, shall extend the 
signal of a television broadcast station beyond the Grade 
B contour of that station, where the Commission, upon 
its own motion or pursuant to a petition filed under 
§ 74.1109, determines, after appropriate proceedings, that 
such extension would be inconsistent with the public inter- 
est, taking into account particularly the establishment and 
healthy maintenance of television broadcast service in the 
area. 

x * * 
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$ 74.1109 Procedures applicable to petitions for waiver 
of the rules, additional or different require- 
ments and rulings on complaints or disputes. 


(a) Upon petition by a CATV system, an applicant, per- 
mittee, or licensee of a television broadcast, translator, or 
microwave relay station, or by any other interested person, 
the Commission may waive any provision of the rules relat- 
ing to the distribution of television broadcast signals by 
CATV systems, impose additional or different requirements, 
or issue a ruling on a complaint or disputed question. 

(b) The petition may be submitted informally, by let- 
ter, but shall be accompanied by an affidavit of service on 
any CATV system, station licensee, permittee, applicant, 
or other interested person who may be directly affected if 
the relief requested in the petition should be granted. 


(c) (1) The petition shall state the relief requested and 
may contain alternative requests. It shall state fully and 
precisely all pertinent facts and considerations relied upon 


to demonstrate the need for the relief requested and to 
support a determination that a grant of such relief would 
serve the public interest. Factual allegations shall be sup- 
ported by affidavit of a person or persons with actual 
knowledge of the facts, and exhibits shall be verified by 
the person who prepares them. 


(2) A petition for a ruling on a complaint or disputed 
question shall set forth alf steps taken by the parties to 
resolve the problem, except where the only relief sought 
is a clarification or interpretation of the rules. 


(d) Interested persons may submit comments or oOppo- 
sition to the petition within thirty (30) days after it has 
been filed. Upon good cause shown in the petition, the 
Commission may, by letter or telegram to known interested 
persons, specify a shorter time for such submissions. Com- 
ments or oppositions shall be served on petitioner and on 
all persons listed in petitioner’s affidavit of service, and 
shall contain a detailed full showing, supported by affidavit, 
of any facts or considerations relied upon. 
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(e) The petitioner may file a reply to the comments or 
oppositions within twenty (20) days after their submission, 
which shall be served upon all persons who have filed plead- 
ings and shall also contain a detailed full showing, supported 
by affidavit, of any additional facts or considerations relied 
upon. Upon good cause shown, the Commission may specify 
a shorter time for the filing of reply comments. 


(f) The Commission, after consideration of the pleadings, 
may determine whether the public interest would be served 
by the grant, in whole or in part, or denial of the request, or 
may issue a ruling on the complaint or dispute. The Commis- 
sion may specify other procedures, such as oral argument, 
evidentiary hearing, or further written submissions directed 
to particular aspects, as it deems appropriate. In the event 
that an evidentiary hearing is required, the Commission will 
determine, on the basis of the pleadings and such other pro- 
cedures as it may specify, whether temporary relief should 
be accorded to any party pending the hearing and the nature 
of any such temporary relief. Where a petition involves new 
service to subscribers (other than service coming within the 
provisions of § 74.1 107(a) of this chapter), the Commission 
will expedite its consideration and promptly issue a ruling 
either on the merits of the petition or on the interlocutory 
question of temporary relief pending further procedures. 

xe * 
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tiary hearing was unlawful. 


3. Whether the Commission adequately set forth the 
basis for its action. 
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No. 20,833 


Inprana Broapcastrxc Corporation (WANE-TV), 
Petitioner, 


Vv. 


FeperaL CoMMUNICATIONS CoMMISSION 
and Uniren States or America, Respondents, 


GT&E Communtcarions Inc., Intervenor. 


No. 20,990 


Inprawa Broapcastine Corporation (WANE-TV), 
Petitioner, 
v. 
FeperaL Communications CoMMIssION 
and Untrep States or America, Respondents, 


Sxarpco Castevision, Inc., Intervenor. 


On Petitions To Review Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR, 
GT&E COMMUNICATIONS INC. 


COUNTERSTATEMENT OF THE CASE 


The petitions for review here involved were filed pur- 
suant to Section 402(a) of the Communications Act of 
1934, ch. 462, 48 Stat. 1093, as amended, 47 U.S.C. § 402(a) 
(1964), and the Judicial Review Act of 1950, ch. 1189, 
§1, 64 Stat. 1129, as amended, 28 U.S.C. §§ 2341-51 (Supp. 
II, 1965-66). Review is sought by Petitioner (WANE-TV) 


2 
of two Memorandum Opinions and Orders of the Federal 
Communications Commission (Commission) released Feb- 
ruary 1, 1967 (R. 108-13), and May 5, 1967 (R. 178-83). 
By the Orders, the Commission denied WANE-TV’s re- 
quests that the proposals of Intervenors, GT&E Com- 
munications Ine. (GTEC) and Shardeo Cablevision, Inc. 
(Shardco), to distribute certain television station signals 
via community antenna television systems (CATV) in 
Angola, Indiana and Delphos, Ohio, respectively, be desig- 
nated for evidentiary hearing. The Counterstatement of 
the Case in the brief of Respondents contains some dis- 
cussion of certain aspects of the genesis and growth of 
CATV and the Commission’s regulatory policies with 
respect thereto.? Before turning to the facts of these cases, 
however, we believe that some additional discussion of 
these factors will prove helpful. 


A. Background. 
On February 15, 1966, the Commission, after conducting 


extensive rule-making proceedings, announced its decision 
to assert jurisdiction over CATV, irrespective of system 
reliance on Commissioned-licensed microwave facilities, and 
a plan for the comprehensive regulation of the operation 
of CATV systems. In the Second Report on CATV Reg- 
ulation, 2 F.C.0.2d 725, 6 R.R.2d 1717 (1966),*° in which the 
rules implementing the February 15, 1966 announcement 


1The Memorandum Opinions and Orders are reported at 6 F.C.C.2d 643, 
9 R.R.2d 415, and 8 F.C.C.2d 71, 9 R.R.2d 1242. 


2This Court has previously had occasion to consider cases arising from 
the development of CATV. See, ¢.g., Buckeye Cablevision, Inc. v. FCC, 
— US. App. D.C. — — F.2d —, Case No. 20,274, decided June 30, 
1967; Booth Am. Co. v. FCC, — U.S. App. D.C. —, 374 F.2d 311 (1967); 
Philadelphia Television Broadcasting Co. v. FCC, 123 U.S. App. D.C. 298, 
359 F.2d 282 (1966); Idaho Microwave, Inc, v. FCC, 122 U.S. App. D.C. 
253, 352 F.2d 729 (1965); Citizens TV Protest Comm. v. FCC, 121 U.S. App. 
D.C. 50, 348 F.2d 56 (1965); Carter Mountain Transmission Corp. v. FCC, 
116 U.S. App. D.C. 93, 321 F.2d 359, cert. denied, 375 U.S. 951 (1963). 


3 Hereinafter called the Second Report. 
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were formally adopted, the Commission, in recognition of 
the valuable services provided by CATV, said: 


‘“‘CATV systems ... have arisen in response to 
public need and demand for improved television serv- 
ice and perform valuable public services in this respect. 
CATV (like other auxiliary television services) makes 
possible the provision of a variety of program choices, 
particularly the three full network services, to many 
persons in areas with no local station and in one- and 
two-station markets. CATV systems also afford a 
means of providing nonnetwork commercial and educa- 
tional services to many persons in areas with insuf- 
ficient population to support local broadeast outlets of 
this nature. CATV systems make important contri- 
butions by providing good quality reception of color 
signals and improving reception of local signals in 
areas within the predicted contours of local stations 
where off-the-air reception is inferior or precluded 
because of terrain, manmade structures, or other fac- 
tors. We do not intend to deprive the public of these 
important benefits or to restrict the enriched pro- 
gramming selection which CATV makes available. 


Rather, our goal here is to integrate the CATV serv- 
ice into the national television structure in such a 
way as to promote maximum television service to all 
people of the United States (secs. 1 and 303(g) of the 
act), both those who are cable viewers and those de- 
pendent on off-the-air service... .’? 2 F.C.C.2d at 
745-46, 6 R.R.2d at 1746.4 


4Prior to the adoption of the Second Report, the subject of CATV had 
proved to be a somewhat troublesome one for the Commission. Initially, the 
Commission, without dissent, held that it had no jurisdiction over such enter- 
prises. CATV and TV Repeater Services, 26 F.C.C. 403, 18 R.R. 1573 (1959). 
The Commission subsequently found that it was authorized to deny a license 
for microwave facilitics which would be used to relay television station signals 
to a CATV system owing to the economic impact which the CATV system 
might have on television broadcast services. Carter Mountain Transmission 
Corp., 32 F.C.C. 459, 22 R.R. 193 (1962), aff’d, Carter Mountain Transmission 
Corp. v. FCC, 116 U.S. App. D.C. 93, 321 F.2d 359, cert. denied, 375 U.S. 951 
(1963). Next, the Commission asserted jurisdiction only over CATV systems 
using microwave facilities to secure the signals to be distributed. First Report 
and Order on CATV Regulation, 38 F.C.C. 683, 4 R.R.2d 1725 (1965). On 
April 23, 1965, the Commission released its Notice of Inquiry and Notice of 
Proposed Rule-Making, 1 F.C.C.2d 453, 4 R.R.2d 1679 (1965), which ultimately 
led to the adoption of the Second Report. 
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The regulations adopted pursuant to the Second Report 
were thus designed to accommodate the interests of both 
existing and potential television stations and CATV sys- 
tems. The principal concern expressed by the Commis- 
sion in its adoption of the Second Report was the possi- 
bility that wide-spread proliferation of CATV in the major 
television markets might frustrate the establishment and 
maintenance of nonnetwork affiliated UHF television sta- 
tions.’ In light of this concern, the Commission adopted 
Section 74.1107 of the Rules, 47 C.F.R. § 74.1107 (1967), 
pursuant to which any CATV system proposing to dis- 
tribute a television station beyond its Grade B contour 
into a community located within the Grade A contour 
of any station operating in one of the nations’s 100 largest 
television markets would be designated for evidentiary hear- 
ing absent a compelling showing justifying a waiver of 
the hearing requirement. Even after hearing, the rule 
envisions that carriage of distant signals will be per- 
mitted only if the CATV proponent has established that 


such carriage will be consistent with the public interest 
and particularly the establishment and healthy mainte- 
nance of television broadeast services in the area involved. 


The rule, as noted, is specifically confined to areas within 
the Grade A contours of television stations operating in 


5 See, ¢.g., Second Report, 2 R.R.2d at 781-83, 6 R.R.2d at 1785-87. 


6A ‘distant signal’? as used herein and in the Commission rules (47 
C.F.R. § 74.1101(i) (1967)) is the signal of a station which would be ex- 
tended or received beyond its predicted Grade B contour. A television broad- 
cast station has three predicted coverage contours—principal city, Grade 
A and Grade B—all of which are computed in accordance with well-defined 
specifications and which theoretically have some relationship to the quality 
of service rendered by a television broadcast station at given points within 
its service area. 47 C.F.R, § 73.684 (1967). A station’s Grade B contour 
is an imaginary line upon which a good picture may be expected seventy 
percent of the time at the best fifty percent of the locations. The Grade 
A contour defines the area in the parameter of which a good picture is 
received ninety percent of the time in the best seventy percent of the loca- 
tions. Sec Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211, 215-16, 
n.12, 225 F.2d 511, 515-16, n.12 (1955). 
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the first 100 markets. In explaining its selection of the 
Grade A criterion, the Commission said: 


“We have employed the grade A contour of any sta- 
tion since, while stations often are located at different 
sites or have different powers or heights (and thus 
different A contours), these grade A service areas in 
the same market have a tendency of becoming fairly 
close to one another over a period of time. In any 
event, we think that this is an appropriate criterion 
since it encompasses the essential area upon which new 
UHF broadcast operations in the market would be 
based, without including the much larger areas falling 
within the grade B contours, as has been urged by 
some in this proceeding. Because our effort is to 
carve out such an essential area upon which new 
UHF development would be vitally based, we have 
employed the predicted grade A contour; use of the 
predicted contour should also have the advantage of 
definiteness and easier administration. In the unusual 
instance where the requirement may be inappropriate, 
waiver can be sought.’ Second Report, 2 F.C.C. 2d 
at 783 n. 63, 6 R.R. 2d at 1786 n. 63. 


The Second Report, and in particular, the first 100 
market rule, was the subject of several petitions for re- 
consideration by some parties urging that undue restric- 
tions had been imposed on CATV and by other parties 
urging that insufficient protections had been extended to 
television broadcast interests. In reaffirming the Grade A 
standard embodied in Section 74.1107 of its rules, the 
Commission said: 


<erThe Grade A contour] does not include the much 
larger areas falling within the grade B contour, as 
requested by some of the petitioners for reconsidera- 
tion. Nor is it limited to the immediate environs of 
the principal community, as sought by others. But 
the grade A contour generally carves out the essen- 
tial area upon which UHF operations in the market 
would usually be based. We recognize that the grade 
A contour may encompass some localities where, be- 
cause of the particular circumstances, an evidentiary 


6 


hearing appears unnecessary. We have already grant- 
ed waivers of the hearing requirement in some such 
instances. (footnote omitted) No standard sug- 
gested to us would precisely fit all the situations we 
are seeking to reach, to the exclusion of all others. 
The use of the grade A contour, coupled with the pro- 
cedures for waiver, insures that all proposed distant- 
signal CATV operations in the area of apparent rea- 
sonable concern are brought before us for considera- 
tion and such action as may be warranted in the 
public interest in the particular circumstances.”’ CATV 
Regulation, 6 F.0.C. 2d 309, 318-19, 8 R.R. 2d 1677, 
1690-91 (1967). 


By the rules adopted pursuant to the Second Report, 
the Commission also imposed upon all CATV systems a 
requirement that they carry, without material degrada- 
tion, the signals of all television stations providing Grade 
B or better service to the community in which the CATV 
system operates. 47 C.F.R. §74.1103(a) (1967). More- 


over, there are rules designed to preserve program ex- 
clusivity for television stations providing Grade B or better 
service to a community with respect to the signals of 
stations of lower priority.7 47 C.F.R. § 74.1103(f) (1967). 
The Commission found, as to existing network affiliated 
television stations, that the nonduplication and carriage 
requirements would contribute substantially to insuring 
the continued viability of such stations under most cir- 
cumstances. Second Report, 2 F.C.C. 2d at 783, 6 R.R. 
2d at 1787. In implementation of the procedural and sub- 
stantive provisions of the rules adopted by the Second 
Report, the Commission also imposed on CATV systems 
the requirement of notifying interested broadcasters and 
others of their plans to commence operations or to com- 
mence the carriage of new signals thirty days in advance 


7 That is, for example, the signal of a station providing Grade B service to 
the CATV community is deleted from the system when the programming 
being carried duplicates the programming of a station providing Grade A 
service to the community. 
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of the commencement of such operations. 47 C.F.R. 
§ 74.1105 (1967). 


The Commission adopted procedures pursuant to which 
consideration is given to petitions by interested parties 
requesting different treatment than that provided for in 
the rules. 47 C.F.R. § 74.1109 (1967). Pursuant to the 
rules, a party seeking special relief must support its posi- 
tion by affidavit and state ‘‘fully and precisely all per- 
tinent facts and considerations relied upon to demonstrate 
the need for the relief requested and to support a deter- 
mination that a grant of such relief would serve the public 
interest.”? 47 O.F.R. § 74.1109(c) (1) (1967). Moreover, 
where a broadcaster petitions for special relief with re- 
spect to a new CATV system, the system may not commence 
operations until after the Commission has disposed of the 
broadcaster’s request or otherwise authorizes the system 
to proceed. 47 C.F.R. § 74.1105(c) (1967). 


The Commission made it clear in adopting the rules that 


it would not, in every case, by any means order an evi- 
dentiary hearing on a request for special relief. To the 
contrary, the rule specifically provides that the Commission 
may dispose of the matter on the pleadings as filed, direct 
the submission of additional pleadings, hold oral argument 
or designate the matter for hearing. 47 C.F.B. § 74.1109 
(£) (1967)® Finally, in this regard, the Commission said: 


8I£ the Commission were to designate for hearing every such petition, 
the burden on its processes would be immense. At present, the Commission 
is engaged in literally hundreds of proceedings to apply its rules, grant 
waivers, or impose special requirements. Moreover, approximately 23 cases 
involving the CATV rules are pending in the courts of appeals, 11 of which 
challenge the Commission’s jurisdiction over CATV. As of June 15, 1967, 
approximately 272 pleadings had been filed under the Commission’s distant- 
signal rules (47 CFR. § 74.1107 (1967)) requesting hearings or waivers. 
The Commission had disposed of 90 and 182 were pending. Under the Com- 
mission’s ‘‘additional or different requirements rule’’ (47 C.F.R. § 74.1109 
(1967)), approximately 390 proceedings had been filed. The Commission had 
disposed of 150 (including 26 ceasc-and-desist proceedings) and 234 were 
pending. 
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“In this connection, we stress that we are not com- 
mitted to the status quo—to protecting existing in- 
vestment against new technological advances. The 
whole history of this art has been one of great change, 
from radio to television to perhaps tomorrow satellite 
broadcasting or laser communication. It may be that 
CATV if allowed full unfettered growth, would prove 
to be an excellent supplement, bringing additional 
service and diverse programming to millions of people 
in built-up areas who can afford it, without detriment 
to the provision of additional broadcasting service to 
the entire Nation. If so, the information obtained in 
the hearing process will provide that indication, and 
will be the basis for authorizing such growth.” 2 
F.C.C. 2d at 788, 6 R.R. 2d at 1793. 

B. The Proceedings Below. 

Fort Wayne, Indiana, is an all UHF market. There 
are three stations currently in operation in the community, 
including WANE-TV, all of which are network affiliated. 
There is 2 fourth commercial channel assigned to Fort 
Wayne and an additional channel assigned to the community 


which is reserved for educational use. No applications are 
pending for either of these assignments. (R. 108.) 


Angola, Indiana, with 1960 population of 4,746, is located 
approximately thirty-five miles north of Fort Wayne.’ (R. 
109.) Angola is outside the Grade A contours of all of 
the Fort Wayne stations although the community does 
receive Grade B service from the three commercial network 
affiliated stations in operation in Fort Wayne.” 


9 Delphos, Ohio, with 1960 population of 6,961, is located within the Grade 
B, but outside the Grade A contour of WANE-TV. Delphos, which is approx- 
imately 40 miles to the south-southeast of Fort Wayne, is outside the Grade B 
contours of the other two Fort Wayne stations. Delphos is also within the 
Grade A contour of station WIMA-TV, Lima, Ohio, although WIMA-TV filed 
no objection to Shardeo’s proposal. (R. 178). 


10 Angola is beyond the Grade B service areca of the applicant for a new 
UHF station in Defiance, Ohio, and is also beyond the Grade B contour 
of the Channel 43 operation proposed at Richmond, Indiana. Angola is 
beyond the expected range of the unoccupied commercial channels allocated to 
Anderson, Kokomo, Muncie and South Bend, Indiana. Thus, GTEC’s An- 
gola operation can only be of any concern to a Fort Wayne station. 


9 


At the time the pleadings below were filed, Fort Wayne 
was the 99th television market based on ARB net weekly 
circulation figures. Television Factbook 39-a (1966). Fort 
Wayne is now ranked as the 96th market based on ARB 
net weekly circulation figures. Television Factbook 34-a 
(Servs. Vol. 1967)." 


On October 3, 1966, GTEC notified WANE-TV and 
others of its intentions to commence CATV operations in 
Angola on November 3, 1966, as required by Section 
74.1105 of the rules. (R. 69.) GTEC said in the notice 
that it would carry the signals of the four television sta- 
tions providing Grade B service to Angola and in addition 
the signals of three network affiliated stations from South 
Bend, Indiana (all of which are UHF), a network affiliated 
station from Kalamazoo, Michigan, and a network affiliated 
statien from Lansing, Michigan, none of which provide 
Grade B service to Angola. (R. 69.) 


On November 2, 1966, WANE-TV filed with the Com- 


mission a petition for special relief by which it requested 
the Commission to designate for evidentiary hearing those 
aspects of GTEC’s proposal which involved the carriage 
of distant signals. (R. 6-33.) The WANE-TV petition 
resulted in the imposition of a stay of GTEC’s plans to 
commence operations by virtue of the provisions of Section 
74.1105(¢) of the rules. The stay remained in effect until 
the Commission, on February 6, 1967, released its Memo- 


11 The Commission’s TV Broadcast Financial Data for 1965, FCC Pub. Not. 
87633 B (1966), disclose total broadcast revenues for the three UHF com- 
mercial stations in the Fort Wayne market of more than three million dollars— 
which, when prorated, is almost twice the median revenues for profitable 
UHF stations on a nationwide basis. The total broadcast income of the 
three stations was in excess of 600,000 dollars and the market has been a 
highly profitable one for television since at least 1959. (R. 42.) 


12 The distances to Angola from the Grade B contours of the ‘‘distant 
stations’’ to be carried are as follows: WNDU-TV, South Bend, 23.2 miles; 
WSBT-TV, South Bend, 7.4 miles; WSJV, South Bend, 20.4 miles; WKZO-TV, 
Kalamazoo, 4.8 miles; and WJIM-TV, Lansing, 9.4 miles. (R. 76). 
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~ yandum Opinion and Order denying the WANE-TV pe- 
tition." 

Although WANE-TV alleged, generally, that carriage of 
distant signals in Angola would discourage applicants for 
available UHF commercial assignments in the area, the 
principal thrust of its argument was that the proposal 
would adversely affect its own operations and those of the 
other two stations in operation in Fort Wayne although 
neither of them opposed the GTEC proposal. WANE-TV 
claimed that a large part of the Angola audience is credited 
to the Fort Wayne stations and that carriage of the sig- 
nals on GTEC’s system might adversely affect the adver- 
tising revenue of the stations. It further argued that the 
CATV system would not contribute to program diversity 
since network programs would be subject to the nondupli- 
eation requirements of Section 74.1103 of the rules and 
most syndicated programs would be shown at some time 
by one of the Fort Wayne stations. WANE-TV also 
argued that in view of CATV activity in other communities 


within its service area, the cumulative effects of all such 
systems would have to be considered in evaluating the 
Angola proposal.’ 


The Commission, on February 6, 1967, rejected WANE- 
TV’s arguments by Memorandum Opinion and Order (R. 
108-13), finding that WANE-TV’s assertions regarding 
the adverse impact on television stations from the CATV 
operation were insufficiently stated and there were no 
factual questions which needed resolution in the context 


—— 
13 At the time the WANE-TV petition was filed, the GTEC system had 
commencement of op- 


the sum of $49,700 in 
that company without ever act! 


14 Virtually identical arguments wero directed by WANE-TV against 
Shardco’s Delphos proposal. When the Commission disposed of the Angola 
petition on February 6, 1967, tho pleading process had not yet been con- 
quded in connection with WANE-TV’s petition against Shardco’s plan. 
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of an evidentiary hearing.” The Commission further 
found that the extent of CATV activity in the area of 
concern was not sufficient to give rise to any substantial 
danger of adverse effects on the public interest. In view 
of these factors, the Commission found that G@TEC’s pro- 
posed CATV operation was consistent with the public 
interest and it denied WANE-TV’s petition for special re- 
lief. A similar conclusion was subsequently reached with 
respect to Shardco’s proposal. (R. 178-83.) The petitions 
for review here involved followed. 


SUMMARY OF ARGUMENT 


The rules promulgated by the Commission in support 
of its decision to regulate CATV systems are designed to 
preserve a favorable climate for the establishment and 
maintenance of UHF television stations and, particularly, 
nonnetwork affiliated stations in the major television mar- 
kets. The Commission has determined that hearings will 


be held to assay the impact of CATV in certain defined 
situations where the Commission has concluded, in rule- 
making, such hearings to be appropriate. The rules, as 
applied here, do not represent a departure from policies 
followed by the Commission in support of UHF in other 
areas within its jurisdiction and they are not, therefore, 
arbitrary and capricious. 


The Commission’s determination to employ a Grade A 
contour criterion for delineating the principal areas for 
concern (that CATV might adversely affect the develop- 
ment of UHF broadcast services) has a rational basis in 
fact and is neither arbitrary nor capricious. It is not 
incumbent upon the Commission to reexamine its reason- 
ably adopted rules in each case calling for their application, 
and the Commission properly refused to do so here. 


15 By a similar order on May 5, 1967, the Commission disposed of the 
arguments which WANE-TV had raised in connection with the Delphos 
CATV system. (RB. 178-83.) 
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WANE-TV failed to support its petition for special re- 
lief outside the provisions of the rules, with facts showing 
that a substantial publie interest question was presented. 
In fact, WANE-TV has in effect conceded that the CATV 
proposals here involved do not threaten injury to the public 
interest. Thus, as the Commission correctly concluded, the 
eonduet of an evidentiary hearing was unnecessary. 


ARGUMENT 


THE COMMISSION'S REFUSAL TO CONDUCT AN EVIDENTIARY 
HEARING ON THE BASIS OF WANE-TV’S PETITION FOR 
SPECIAL RELIEF WAS PROPER. 


A. The Commission’s Actions Were Not Arbitrary or Capricious 
Departures from Established Policies. 


\WANE-TV’s initial contention is that the Commission’s 
actions herein were arbitrary and eapricious apparently 
because they allegedly represented a departure from the 
Commission’s benign treatment of UHF television stations 
in the past (Brief for Petitioner, pp. 16-20). It is not 


clear in this respect whether WANE-TYV is attacking the 
standards contained in the rules adopted in the Second 
Report or merely the application of those rules to the cir- 
cumstances of these cases. Whichever is the case, however, 
petitioner’s arguments are without merit. 


WANE-TV proceeds on two faulty premises. First, it 
would view the cases as though there were no specific rules 
applicable to the particular situation, and, second, it would 
equate two CATV systems operating in communities with 
combined populations of approximately 11,000 to a VHF 
television operation. 


In the Second Report the Commission determined that 
CATV could make valuable contributions in providing a 
diversity of programming services and improved television 
reception. It expressed substantial concern, however, with 
the possible proliferation of CATV only where such pro- 
liferation threatened injury to the public interest and, spe- 
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cifically the establishment of independent UHF television 
stations. The Commission, therefore, set aside a specific 
area in which it would, as a matter of course, examine in 
the context of an evidentiary hearing the potential impact 
of CATV on UHF and, thus, the public interest.” Thus, 
contrary to WANE-TV’s assertions, the rules are spe- 
cifieally designed to preserve a favorable climate for UHF 
development and are not, as it asserts, an arbitrary and 
capricious departure from its policies of fostering UHF 
development.” 

Petitioner’s reliance on various ad hoc proceedings, €.9-, 
Central Coast Television (KCOY-TV), 2 F.C.C. 2d 306, 
6 RB.R. 2d 719, modified, 3 F.C.C. 2d 524, 7 R.R. 2d 523 
(1966) and KTIV Television Co., 2 R.R. 2d 95 (1964), in 
which the Commission has been concerned with VHF entry 
into UHF areas is misplaced because those proceedings 
are inapposite. CATV does not, and cannot, provide serv- 
ice to all television viewers in a market as does a VHF 
television station. Thus, while a VHF station operating 
in Fort Wayne, or Angola, might provide service to every 
one of the 190,000 television homes now reached by the 
UHF stations operating in Fort Wayne (R. 173), the fact 
is clear that the two CATV proposals herein involved can 
reasonably be expected to serve approximately 1,750 tele- 
vision homes.* 


16 This Court has already sustained the Commission’s rule-making determi- 
nation to examine the impact of CATV on UHF operations in major markets 
as ‘‘an eminently reasonable course.’’ Buekeye Cablevision, Ine, v. FCC, 
— U.S. App. D.C. —, — F.2d —, Case No. 20,274, p. 6, decided June 30, 
1967. 


17 To the extent that WANE-TV is concerned with the application of the 
rules in this case, its assertions are fully answered in this and the succeeding 
sections of this brief. 


18 There are approximately 3,500 television homes in Angola and Delphos 
combined, one-half of which can be expected to be CATV subscribers. (R. 
45.) It must also be noted, in this regard, that CATV systems convert the 
signals of UHF stations to bo carried to VHF channels. They thus enlarge 
the audience capable of receiving the UHF signal by eliminating problems 
of receiver incompatibility which might otherwise cxist. 
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The Commission did not, by the Second Report, deviate 
from its policy of encouraging UHF development. To the 
contrary, the entire thrust of the regulatory mechanisms 
adopted pursuant thereto is to insure that the establishment 
and maintenance of UHF services is not unduly compro- 
mised. WANE-TV cannot complain, therefore, of an arbi- 
trary or capricious departure from established policies in 
this area. 


B. The Commission Did Not Err in Refusing To Consider 
WANE-TV’'s Allegations as Though the Top One Hundred 
Market Rules Were Applicable. 


In the proceedings below WANE-TV requested the Com- 
mission to assume, first, operation of a VHF station in Fort 
Wayne. WANE-TV asked the Commission then to as- 
sume that the assumed station operated with maximum 
facilities.” If this mythical station were in operation in 
Fort Wayne, WANE-TV asserted, it would provide Grade 
A service to Angola and then, WANE-TV said, the top 
one hundred market aspects of the Commission’s rules 
would be applicable and an evidentiary hearing would be 
required. (R.12.) Thus, for perhaps the first time in the 
history of Commission proceedings the licensee of a profit- 
able television operation in an all UHF market found 
cause for complaint in the fact that it was in the enviable 
position of being without a VHF competitor. 


The problems faced by UHF have been attributable to 
technical differences between the UHF and VHF signal and 
receiver incompatibility. Congress has now adopted legis- 
lation designed to alleviate at least the problems of re- 
ceiver incompatibility. 76 Stat. 150-51, 47 US.C. §§ 303(s), 


19 WANE-TV itself, however, operates with facilities far less than the 
maximum permitted by the Commission’s rules. If WANE-TV should 
seek to improve its service to such areas as Angola and Delphos, which it now 
asserts are so critical to its success, it is likely that it would be placed in 
violation of the Commission’s multiple ownership rules, 47 C.F.R. § 73.636 
(1967), owing to the resulting overlap in coverage with a VHF station under 
common ownership with WANE-TV located at Indianapolis, Indiana. (R. 73.) 
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330 (1962). UHF will, however, continue to be faced with 
competitive problems vis-a-vis VHF operations because of 
the differences in technical characteristics. This Court 
evidently had this distinction in mind in Buckeye Cable- 
vision, Inc. v. FCC, — U.S. App. D.C. —, — F. 2d —, Case 
No. 20,274 decided June 30, 1967, when it asserted: 


“The CATV threat in the major markets is especially 
serious, because large scale CATV operation in these 
markets might deter and possibly destroy the develop- 
ment of free, nonnetwork UHI’ stations which, fora 
variety of reasons, are likely to be economically weak 
even without CATV competition.’’ Slip Op. at p. 5. 
(Emphasis Added) 


Thus, we reach a different and, we submit, more reason- 
able conclusion than does WANE-TV from the fact that 
Fort Wayne is an all UHF market. A UHF station operat- 
ing without direct competition from VHF facilities has far 
little fear from any minimal dilution of its audience 


which might result from CATV penetration in its area. As 
petitioner conceded in its brief, the Commission has not 
denied all proposals which might be taken in any manner 
to discomfit UHF operators (Brief for Petitioner, p. 19), 
and certainly, the minimal operations of GTEC and Shardeo 
pose no real threat to the establishment and healthy main- 
tenance of stations in the Fort Wayne market. 


By the Second Report the Commission established two 
types of situations insofar as hearings are concerned. In 
one class the evidentiary hearing requirement is virtually 
mandatory and in the other a television station objecting 
to a CATV operation is required to show, on the basis of 
substantial factual allegations, that adverse harm to the 
public interest is seriously threatened. The former situ- 
ation is presented only where a CATV system proposes 
to operate within the Grade A contour of a station operat- 
ing in the first one hundred television markets. 47 C.F.R. 
§ 74.1107 (1967). 
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WANE-TV’s argument is, therefore, actually with the 
fact that the Commission adopted the Grade A standard, 
rather than some other standard, for delineating the areas 
which it believed were essential for UHF development. By 
its Notice of Inquiry and Notice of Proposed Rule-Making, 
1 F.C.C. 2d 453, 4 R.R. 2d 1679 (1965), the Commission 
specifically invited interested parties to submit their views 
on the question of whether restrictions should be imposed 
on the carriage of distant signals by CATV systems and, if 
so, what those restrictions should be. A variety of pro- 
posals were advanced in this respect, all of which were 
considered by the Commission in the proceedings leading 
to the adoption of the Second Report. 


Based upon the various proposals advanced in the rule- 
making proceeding and upon its own expertise, the Com- 
mission concluded that the Grade A contour would serve 
as a reasonable standard for this purpose. It noted that 
the Grade A contour encompasses the essential area upon 
which new UHF broadcast operations in a market are 
likely to be based. The Commission also found that use of 
a specific standard in this regard would have the advantage 
of definiteness and ease of administration. Second Report, 
2 F.C.C. 2d at 783, 6 R.R. 2d at 1786. The Grade A cri- 
terion was reaffirmed by the Commission when it disposed 
of petitions for reconsideration adopted pursuant to the 
Second Report. And in doing so, it recognized that in 
many cireumstanees the standard would encompass too 


20 WANE-TV participated actively in these proceedings. WANE-TV, with 
others, proposed in the rule-making proceeding that CATV be prohibited 
from extending any television station signal beyond its Grade B contour 
under any circumstances except upon a clear and full showing that it would 
not pose a substantial threat to the maintenance and expansion of any 
existing UHF station or the development of new UHF service in the area, 
Second Report, 2 F.C.C, 2d at 792-93, 6 R.R. 2d at 1798-99. Such a proposal 
would have constituted a blanket prohibition on all CATV carriage of distant 
signals unless the system could prove an extremely nebulous negative. Other 
parties, of course, in the rule-making proceedings suggested different stand- 
ards, or no standards at all. 
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much, rather than not enough, area from a geographical 
standpoint. CATV Regulation, supra, 6 F.C.C. 2d at 318- 
19, 8 R.R. 2d at 1690-91 (1967).7 


The Commission’s rule-making determination, as shown, 
had a reasonable factual and legal basis, and must be sus- 
tained.** It is not incumbent upon the Commission, more- 
over, to reexamine each case de novo to determine whether 
the lawfully adopted standard should be applied. FPC v. 
Texaco, Inc., 377 U.S. 33 (1964); United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956); National Broad- 
casting Co. v. FCC, 124 U.S. App. D.C. 116, 362 F. 2d 946 
(1966). 


Petitioner argues, however, that application of the Grade 
A standard in the circumstances of this case is inappro- 
priate because we are dealing with an all UHF market and 
the stations in the market rely on the audience residing 
between their Grade A and Grade B contours. Fort Wayne 


is really no different from any other market in this respect. 
Any television station relies on all of the audience which 
views its signal, be it within its Grade A or Grade B cover- 
age contours, or entirely outside both. This does not mean, 
of course, that television operations will be injured by, or 
need protection from, all CATV operations which might 
in some manner secure access to a television station viewer. 
Moreover, as we have demonstrated, the Fort Wayne UHF 
stations are in a highly enviable position and have little, 
if anything, to fear from CATV operations in communities 


21 The Commission also recognized that the procedures established for con- 
sidering waiver requests and petitions sccking the imposition of requirements 
differing from those specified by the rules insure that all distant signal pro- 
posals which might be of concern will be brought to the Commission for 
consideration and such action as might be merited in the publie interest. 
CATV Regulation, supra, 6 F.C.C. 2d at 319, 8 R.R. 2d at 1691. 


22See Goodwill Stations, Inc. v. FCC, 117 U.S. App. D.C. 64, 325 F. 2d 
637 (1963); Fort Harrison Telecasting Corp. v. FCC, 116 U.S. App. D.C. 
347, 324 F. 2d 379 (1963), cert. denied, 376 U.S. 915 (1964); Coastal Bend 
Television Co. v. FCC, 98 U.S. App. D.C, 251, 234 F. 2d 686 (1956). 
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with combined populations of only slightly more than 
11,000. 


Furthermore, the facts in this case disclose that the 
Grade A contour does delineate, for practical purposes, the 
heart of the Fort Wayne market. There are 360,184 people 
residing within WANE-TV’s Grade A contour and, by com- 
parison, there are 204,812 people residing between its 
Grade A and Grade B contours. The city of Fort Wayne 
itself had 1960 population of 161,776 and Allen County, in 
which Fort Wayne is located, had 1960 population of 
932,196. WANE-TV’s Grade A contour totally encom- 
passes Allen County. (R. 31.) The two communities with 
which we are here concerned, on the other hand—Angola 
and Delphos—account for less than six percent of the 
population between WANE-TV’s Grade A and Grade B 
contours, and less than three percent of the total population 
within WANE-TV’s service area.” 


C. The Commission Properly Concluded That WANE-TV's 
Allegations Did Not Justify Grant of the Petition for Spe- 
cial Relief and, Thus, an Evidentiary Hearing. 

As noted in the preceding section, the rules adopted 
pursuant to the Second Report envision evidentiary hear- 
ings on distant signal requests, as a matter of course, in 
certain factual situations not presented here. The Com- 
mission did establish procedures, of which WANE-TV has 
taken advantage, to give interested persons an opportunity 
to petition for special relief, 47 C.F.R. §§ 74.1105, 74.1109 
(1967), and in doing so the Commission noted that to hold 
an evidentiary hearing on all such petitions would be overly 
burdensome on its own processes, CATV systems, broad- 


23 Although WANE-TV sought to give the impression that Fort Wayne 
is unique in the extent to which stations must rely on audiences in the out- 
lying regions (R. 8), it advanced no comparative data in support of this 
proposition. We note, in this regard, that Fort Wayne is the 96th largest of 
£33 television markets in the United States and that there are at least thirty- 
three smaller markets which have at least three operating television stations. 
See Television Factbook 33-a-36-2 (Servs, Vol. 1967). 
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casters and the public, and might unduly thwart the initia- 
tion of new service. Second Report, 2 F.C.C. 2d at 783-84, 
6 R.R. 2d at 1787. 


WANE-TV was obligated, pursuant to Section 74.1109 
(c) (1), to ‘‘state fully and precisely all pertinent facts and 
considerations relied upon to demonstrate the need for the 
relief requested’’ and, thus, support a determination that 
a grant of special relief would serve the public interest. 
The relief requested was the conduct of an evidentiary 
hearing on the distant signal carriage of GTEC and 
Shardco which, as noted above, is a burdensome process 
which should not be indulged in needlessly. Thus, in con- 
sidering the contentions which WANE-TV advances in its 
brief, one really wonders what the dispute is all about. 
WANE-TV concedes that the Angola and Delphos pro- 
posals have not, and will not, ‘‘substantially impair the 
development of local television service’? (Brief for Peti- 
tioner, p. 28) and, in the same context, WANE-TV asserts: 

“Petitioner is not complaining about what has hap- 
pened; its concern is with what will happen if limita- 
tions are not placed on CATV importation of distant 
signals into the Fort Wayne market.’’ Brief for Peti- 
tioner, pp. 28-29. 


Yet, in spite of these assertions, WANH-TV persists in 
its view that it was incumbent upon the Commission to 
designate the distant signal aspects of the two CATV pro- 
posals for evidentiary hearing. The Commission properly 
concluded that WANE-TV had not made a case for hearing. 


WANE-TV alleged, without factual support, that its 
revenues and programming service would be adversely 
affected by the carriage of distant signals on the two 
systems in Angola and Delphos. (R. 12-13, 123-24.) Apart 
from the fact that WANE-TV’s petitions were devoid of 
financial data to substantiate this claim, the Commission 
determined in its rule-making proceeding that the nondupli- 
cation protections of Section 74.1103 of the rules would 
ordinarily be adequate to protect network affiliated tele- 
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vision stations against the carriage of distant signals via 
CATV. Second Report, 2 F.C.C. 2d at 783, 6 R.R. 2d at 
1787. This is particularly significant where, as here, both 
GTEC and Shardco propose now the carriage only of net- 
work affiliated stations beyond their Grade B contours.” 


There were three areas in which WANE-TV could have 
attempted to show a reduction in revenues and a corre- 
sponding degradation in its programming service—reve- 
nues earned from the network, from national spot adver- 
tisers and from local advertisers. We think it clear, be- 
cause of the operative provisions of the nonduplication 
rules, that WANE-TV could not establish an adverse effect 
on either its network or its national spot revenues. Per- 
haps this is the reason why it made no attempt to do so. 


WANE-TV asserted, in the area of local revenues, that 
certain of its advertising clients had branches or “‘dis- 
tributed products’? in Angola and Steuben County. (R. 
20.) It offered no facts, however, or any statement from 


any advertiser, to indicate a potential loss of advertiser 
support2> Thus, WANE-TV offered the Commission no 


24 WANE-TV asserts that GTEC may well have plans to carry distant 
signals of independent stations operating in other metropolitan areas (Bricf 
for Petitioner, p. 9) and GTEC did not foreclose the possibility that it might. 
(R, 88.) In fact, on July 20, 1967, GTEC gave notice of its intention to 
carry two additional signals against which WANE-TV has directed another 
petition. This proposal is not now before the Court, of course, nor was it 
before the Commission. In any event, in light of the limited number of 
subscribers which GTEC can ever hope to serve, it is difficult to see how 
WANE-TV could make a case justifying a hearing, irrespective of the signals 
involved. 


25 WANE-TV did assert that certain of its programming was directed 
specifically to Angola and Steuben County, although the extent of such pro- 
gramming was not detailed. WANE-TV can claim no real advantage from 
this fact, however, because, consistent with its responsibilities as a broadcast 
licensee, it has an obligation to direct its programming to its entire service 
area. See Report and Statement of Policy Re: Commission’s En Banc Pro- 
gramming Inquiry, 20 RR. 1901 (1960). While the Commission has some- 
times emphasized the fact that CATV systems do not provide local service 
(see, €.9-, Second Report, 2 F.C.C. 2d at 775, 6 R.R. 2d at 1778-79), it has 
also indicated the possibility that origination of programming by CATV 
systems should bo curtailed. Seo H. R. Rep. No. 1635, 89th Cong., 2nd 
Sess. (1966). 
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basis even for concern that any of WANE-TV’s substan- 
tial revenues would be threatened by the CATV operations 
proposed by GTEC or Shardeo. 


In apparent recognition of the fact that it could not 
establish any threat to the public interest from either 
GTEC’s or Shardeo’s proposals, WANE-TV turned at 
what the Commission has called a ‘‘cumulative argument.”’ 
(R. 8-10, 110.) WANE-TV said that even if the Angola 
and/or Delphos proposals threatened no injury standing 
alone, they might nevertheless contribute to adverse conse- 
quences when considered in relationship to other CATV 
systems which might sometime in the future commence 
operations in the Fort Wayne market. 


In considering the cumulative argument, the Commission 
first, appropriately, marked off the area of concern. Since 
the Fort Wayne stations have available to them the hear- 
ing requirement of Section 74.1107 of the rules with re- 
spect to CATV systems entering their Grade A contours, 


the Commission looked to the area between the Grade A 
and Grade B contours of the stations in the Fort Wayne 
market.”* 


WANE-TV’s figures showed that there was ‘“‘CATV ac- 
tivity’? in communities between the Grade A and Grade B 
contours of Fort Wayne stations involving combined 
populations of 36,134, or less than seven percent of the 
total population within the WANE-TV’s service area. (R. 
32.) WANE-TV provided no information concerning the 


26 WANE-TV expresses concern with Commission decisions waiving the 
evidentiary hcaring requirement since adoption of the Second Report (Brief 
for Petitioner, pp. 32-33). WANE-TV does not contend, however, that the 
Commission has considered, or waived, the hearing requirement in the context 
of the Fort Wayne market. The Commission has not done so, and presum- 
ably a hearing will be required, Moreover, the Commission has, upon appro- 
priate showing, designated for hearing situations not within the purview 
of the first 100 market rule. See, Taft Broadcasting Co., 5 F.C.C. 2d 746, 
§ RR. 2d 1092 (1966); Midwest Television, Inc. 4 F.C.C. 2d 612, 8 RR. 
2a 278 (1966). 
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number of homes served by CATV systems, or to what 
extent the communities in these areas had franchised or 
were merely considering franchises for CATV operations. 
With respect to some of the communities at least, because 
of Grade A coverage received from systems operating in 
South Bend, Indiana, moreover, the provisions of Section 
74.1107 of the rules are applicable. (R. 89-90.) 


The Commission determined in the Second Report not 
to halt all CATV growth. WANE-TV failed to establish 
that the two systems here involved threatened injury to 
the public interest or that there was sufficient CATV ac- 
tivity in the pertinent area to give rise to concern justify- 
ing departure from the rules. In short, WANE-TV did 
not establish that the two proposals here involved were 
part of a larger pattern which would merit inquiry in the 
context of an evidentiary hearing. WANE-TV’s reliance 
on Interstate Broadcasting Co. v. FCC, 109 U.S. App. D.C. 
190, 192, 285 F. 2d 270, 272 (1960) is thus misplaced for 
it has failed to allege “‘specifically and concretely” that the 
small loss, even when considered with other losses, is 
significant. 
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CONCLUSION 

The Commission’s dispositions of WANE-TV’s petitions 
for special relief were fully consistent with the policies 
expressed in the Second Report and in the rules which the 
Commission adopted pursuant thereto. WANE-TV was 
not, as a matter of right, entitled to an evidentiary hearing 
on issues of its own choosing, and it failed to present to 
the Commission a substantial question affecting the public 
interest. 


GTEC respectfully requests that the Memorandum 
Opinions and Orders of the Commission under review be 
affirmed. 


Respectfully submitted, 


Reep MILLER 
Davin H. Lioyp 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 
Attorneys for GT¢E 
Communications Inc. 


Of Counsel: 


Arnotp & PoRTER 
1229 - 19th Street, N.W. 
Washington, D. C. 20036 


August 25, 1967 


BRIEF FOR RESPONDENTS 


eee STE 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,833 


INDIANA BROADCASTING CORPORATION (WANE-TV) , 
Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents, 


GTS&E COMMUNICATIONS INC. , 
Intervenor. 


aS 


No. 20,990 


INDIANA BROADCASTING CORPORATION (WANE-TV) , 
Petitioner, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION 
and UNITED STATES OF AMERICA, 
Respondents , 


SHARDCO CABLEVISION, INC., 
Intervenor. 


ON PETITIONS TO REVIEW ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


DONALD F. TURNER, HENRY GELLER, 


Assistant Attorney General, Sted aaa General Counsel, 
ARCH SIDI + of Antea’s 
eek Wine we L3s ex... Gti 

HOWARD E. SHAPIRO, fos the Gistict ot Geluchio Gusw’t JOHN H. CONLIN, 

Attorney. Associate General Counsel, 


LENORE G. EHRIG, 
Counsel, 


- HADL, 
Counsel . 


Department of Justice Federal Communications Commission 
Washington, D. C. 20530 Washington, D. C. 20554 


STATEMENT OF QUESTIONS PRESENTED 

By prehearing stipulation approved by this Court 9n 
April 7, 1967, the parties to these cases have agreed that the 
following questions are presented: 


1. Whether the Commission's action in authorizing 
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COUNTERSTATEMENT. OF THE CASE 
These petitions for ryeview were filed pursuant 


402(a) of the Communications Act of 1934, 48 Stat. 106 


Intervenor. 


> 
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> 


>. 


jto Section 
| 


4, as amended, 
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47 U.S.C. 402(a) and the Judicial Review Act of 1950, 64 Stat. 1129, 
as amended, 28 U.S.C. 2341-51. Petitioner seeks review of two 
Memorandum Opinions and Orders of the Federal Communications 
Commission released, February 6, 1967 (R. 108-13), and May 5, 1967 
(R. 178-82), and reported at 6 F.C.C. 2d 643 and 8 F.C.C. 2d 71. 
These Orders denied petitioner's separate requests that the pro- 
posal of GT&E Communications Inc., to bring distant television 
signals into the community of Angola, Indiana, and the proposal 
of Shardco Cablevision, Inc., to bring distant television signals 
into the community of Delphos, Ohio, be set for an evidentiary 
hearing. 

Before turning to the facts of this case, respondents 

believe that the following brief discussion of the genesis and 
growth of community antenna television systems and the Commis- 


Sion's regulatucy policies with respect thereto will be helpful to 
l/ 


the Court in connection with its: consideration of this proceeding. 


ee 
1/ Other regulatory problems created by the development of CATV 
systems have been considered by this Court. See, e.g., Buckeye 
Cablevision, Inc. v. Federal Communications Commission, U.S. 


App. D.C. __, __ F.2d __, Case No. 20,274, decided June 30, 1967; 
Booth American Company v. Federal Communications Commission, 
—_—_U.S. App. D.C. |, 374 F.2d 311 (1967); Philadelphia Televi- 
sion Broadeasting Co. v. Federal Communications Commission, 123 
U.S. App. D.C. 298, 359 F.2d 282 (1966); Idaho Microwave, Ine. v. 
Federal Communications Commission, 122 U.S. App. D.C. 253, 352 F.2d 
729 (1965); Citizens TV Protest Committee v. Federal Communications 
Commission, 121 U.S. App. D.C. 50, 348 F.2d 56 (1965); Carter 
Mountain Transmissicn Corp. v. Federal Comminications Commission, 
116 U.S. App. D.C. 93, 321 F.2d 359 (1963), cert. denied, 375 

U.S. 951. 


| 
| 
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A. Background 
A CATV system picks up television signals by means of 
high antennae located at a point of good reception, amplifies them 
and carries them into a community by means of cable or microwave 


transmission, and then distributes them by cable to the homes of 


individual subscribers who pay a monthly fee and, commonly , an 
2 i 


initial installation charge. In most communities the| systems 
3/ | 
are locally franchised. CATV originated to bring television to 


communities not being served because of remoteness or terrain, and 
to offer miltiple television service to areas not enjoying it. 
Early CATV systems customarily offered three channels, but newer 
systems generally have a twelve-channel capacity, and twenty- 


i 
channel system are being projected for the future. Some systems 
| 
Se ee 
2/ The Commission's rules define a commmity antenna television 
system as “any facility which, in whole or in part, receives 
directly or indirectly over the air and amplifies or otherwise 
modifies the signals transmitting programs broadcast by one or 
more television stations and distributes such signals by wire 
or cable to subscribing members of the public who pay for such 
service, but such terms shall not include (1) any such facility 
which serves fewer than 50 subscribers, or (2) any such facility 
which serves only the residents of one or more apartment dwellings 
under common owmership, control, or management, and commercial 
establishments located on the premises of such an apartment 
house.” 47 C.F.R. 74.1101(a)- ; 
3/ The distribution cable facilities are usually located on 
electric power or telephone utility poles, and easements and 
rights-of-way to use streets and alleys are often obtained 
from the governing bodies of the municipalities involved. 
A percentage fee is frequently paid to such municipalities for 
CATV franchises. 
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now distribute signals hundreds of miles from their points of 
origin. Latest estimates place the number of systems in operation 
at over 1,800, with some 1,600 systems franchised but not yet in 
operation, and over 2,400 applications pending in 1,200 cities. 
While franchises were initially obtained only in underserved 
communities of small or modest size, CATV franchises are now 
being sought or have already been obtained in the largest cities. 
Second Report and Order, Par. 117, 2 F.C.C. 2d at 771-772. 

This rapid development directly affected the allocation 
of television service established by the Commission in carrying 
out its responsibility to license use of the radio band and to fix 


the zones to be served by stations. 47 U.S.C. 303(h), 307(b). In 


a comprehensive rule-making proceeding, (Second Report and Order, 


2 F.C.C. 2d 725), the Commission concluded that it has jurisdiction 
4/ 


‘over CATV. It found that CATV systems have arisen in response to 
the public need and demand for improved television service and that 
they perform a valuable public service in this respect. Thus, CATV 
systems make possible a variety of program choices to many persons 
in areas with few or no local stations; they afford a means of 
providing non-network commercial and educational services to many 
persons in areas with insufficient population to support local 

4/ The Commission's jurisdiction over CATV was affirmed by this 
Court in Buckeye Cablevision, Inc. v. Federal Communications 


Commission, supra, note 1. But see, Southwestern Cable Co. v. 


United States, F.2d (9th Cir. 1967), pet. for cert. filed 
36 U.S.L. Week 3045. 
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broadcast outlets of this nature; and they make important contri- 
butions by providing good quality reception of color and' local 
signals where off-the-air reception is inferior or precluded 
because of terrain or other factors. Second Report and Order, 
Par. 47, 2 F.C.C. 2d at 745-46. 

At the same time, the Commission found that importation 
by CATV of multiple signals into a community may have a severe 


economic impact upon local stations offering free television 


service, particularly independent stations operating in the UHF 
5/ 


band. It noted that CATV's offer to the viewer of a choice of 
multiple programming derived from distant signals could Eesomens 
a local station's audience, impairing its ability to earn advertis- 
ing revenues and thus threatening its ability to serve the local 
community. Moreover, CATV cannot economically extend its lines to 
rural areas; it does not serve those who cannot afford its monthly 


fees and installation charges; and it does not offer a forum for the 
5/ In the larger markets, UHF (ultra high frequency --channels 
14-83) stations typically offer non-network commercial or 
educational programming but serve much smaller audiences than 

VHF (very high frequency--channels 2-13) stations. Many home 

sets are not equipped to receive UHF and it is somewhat harder 

to focus. In order to promote the development of multiple 
television service through local UHF stations, Congress in 1962 
passed all-channel receiver legislation. 76 Stat. 150, 47 U.S.C. 
303(s). See H. Rept. No. 1559, 87th Cong., 2d Sess., 2-6; S. 
Rept. No. 1526, 87th Cong., 2d Sess., 2-5. This statute 
authorized the Commission to require that all television receivers 
sold in interstate commerce be equipped to. receive UHF signals, 
and the Commission promptly acted under that authorization by 
amending Part 1° of its rules and regulations 27 F.R. 11698 
(November 28, 1°62). 
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expression of views on matters of local interest. By potentially 
impairing the viability of free local broadcasting in a community, 
CATV might reduce or deny service to many viewers. 

For these reasons, the Commission concluded that it would 
not be in the public interest for CATV to remain entirely unregu- 
lated and to entrench itself in the larger television markets 
while its effect on the survival of broadcasting in the communi- 
ties involved was uncertain. Information available did not permit 
the Commission to adopt a wholly comprehensive set of regulations 
integrating CATV in all its aspects into the nation's television 
system. Among other things, however, the Commission did determine 


that in the largest one hundred television markets no new CATV 


system should import distant signals into the market without 


obtaining the approval of the Commission. Section 74.1107(a) of 
6/ 


the rules was adopted to effectuate this determination. That 
regulation requires a hearing before a CATV system operating within 
the Grade A contour, of any television station located in the top 


one hundred markets may extend the signal of any station beyond its 
7/ 


Grade B contour. — The Commission limited the rule to systems 
within the Grade A contour of major market stations because the 


6/ The Commission's CATV rules are attached hereto as Appendix A. 
7/ A&A station's Grade B contour is the imaginary line upon which 

a good picture may be expected 90 percent of the time at the best 
50 percent of the locations. The Grade A contour defines the area 
at the perimeter of which a good picture is received 90 percent of 
the time at the best 70 percent of the locations. See Clarksburg 
Publishing Co. v. Federal Communications Commission, 96 U.S. App. 
D.C. 211, 215-16 n. 12, 225 F.2d 511, 515-516 n. 12 (1955). 
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Grade A service areas of stations in the same market have a 
tendency of becoming fairly close to one another over a period of 
time and because the Grade A contour encompasses the essential 
area upon which new UHF broadcast operations in a market are based. 
Second Report and Order, 2 F.C.C. 2d at 783 n. 63. 
At the same time the Commission recognized that in this 
new and rapidly developing field it could not deal in advance 
with every potential area of concern, and accordingly Section 
7u..1109 was adopted, making provision for special ae 
which would justify relief from the requirements of the rules or 
which would require imposition of “additional or different require- 
ments" on an ad hoc basis. Under Section 74.1109 (£), the Commission 
tmay specify other procedures, such as oral argument, evidentiary 


| 
hearing, or further written submissions directed to particular 


aspects, as it deems appropriate.” 


In petitions for reconsideration of the Second Report and 
Order, both CATVs and broadcasters challenged the use of the Grade A 
contour in cee the scope of Section 74. 1107 (a), some claiming 
that the area encompassed was too large and others that it was too 
small. Proposals utilizing the census urbanized areas, the Grade B 
contour, or some standard based on mileage were suggested instead. 


The Commission rejected them, however, and adhered to its previous 


determination that the predicted Grade A contour is, for purposes 


of Section 74.1107(a), an appropriate criterion for measuring the 
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area within which the importation of distant signals raises public- 


interest questions. Second Report and Order, 2 F.C.C. 2d 725, 


reconsideration denied, 6 F.C.C. 2d 309. The Commission found 
that (6 F.C.C. 2d at 318-19): 


[The Grade A contour] does not include the much 
larger areas falling within the grade B contour, 
as requested by some of the petitioners for 
reconsideration. Nor is it limited to the 
immediate environs of the principal community, 
as sought by others. But the grade A contour 
generally carves out the essential area upon 
which UHF operations in the market would usually 
be based. We recognize that the grade A contour 
may encompass some localities where, because of 
the particular circumstances, an evidentiary 
hearing appears unnecessary. We have already 
granted waivers of the hearing requirement in 
some such instances. No standard suggested to 
us would precisely fit all the situations we are 
seeking to reach, to the exclusion of all others. 
The use of the grade A contour, coupled with the 
procedures for waiver, insures that all proposed 
distant-signal CATV operations in the area of 
apparent reasonable concern are brought before 
us for consideration and such action as may be 
warranted in the public interest in the particular 
circumstances. (footnote omitted.) 


B. The present Cases 
l. The Market Area 
Fort Wayne, Indiana, is listed as the 96th television 
market in the country (R. 108). It has three local UHF television 
stations each of which has a network wiepseresen The Commission 
has also assigned another channel to Fort Wayne for commercial use 


and has reserved one for educational use. There are no applications 


pending, however, for either of these assignments (R. 108). 


Se 
8/ WANE-TV (CBS), WKIG-TV (NBC), WPTA-TV (ABC). 
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Angola, Indiana, is located some 35 miles to the north of 
Fort Wayne (R. 109). Delphos, Ohio, is located across the state 
border some 40 miles to the south-southeast (R. 178). Neither 
Angola nor Delphos lies within the Grade A contour of arly of the 
Fort Wayne stations (R. 108, 178), and the Grade B contour of only 
one of the Fort Wayne stations, WANE-TV, reaches Delphod (R. 178). 


Delphos also lies within the Grade A contour of UHF 


Tee WIMA-TV at Lima, Ohio, and within the expected range of 


/ one additional commercial assignment at Lima (R. 178). |There is 
no application pending, however, for this assignment and the 
existing station at Lima, WIMA-TIV, did not object to the carriage 

f distant signals by the CATV system at Delphos (R. 179). In 
addition, there is an application pending for a UHF assignment 
at| Defiance, Ohio, but Angola and Dee aa beyond the Grade B 
service area of this potential ete 
/ The Commission's TV Broadcast Financial Data discloses 
dee = total broadcast revenues for the Fort Wayne market in 
1965 were in excess of $3,000,000 and that the total broadcast 
income of the three Fort! Wagnelstations was in excess of $600,000 
(R. 42). In addition, the Commission's published data shows that 
the market has been a highly profitable one since 1959 (R. 42). 
3/7 FCC File No. BPCT 3962. Similarly, Angola and Delphos are 
beyond the Grade B contour of the permittee for channell 43, 
Richmond, Indiana, and beyond the expected range of the 


unoccupied commercial channels allocated to Anderson, Kokomo, 
Muncie, and South Bend, Indiana. 
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The record further reflects that WANE-TV, petitioner here, 
has 360,184 people residing within its Grade A services are@and a 
total of 564,996 within its larger Grade B service area (R. 31). 
Thus, between the two areas there are 204,812 people. Angola and 
Delphos lie within this latter area and outside the more populated 
Grade A service area. By contrast, their total populations are 
4,746 and 6,961, respectively (R. 108, 178). 

2. The Proceedings Below 

Pursuant to Section 74.1105 of the Commission's Rules, 
intervenors, GT&E Communications Inc., and Shardeo Cablevision, 
Inc., gave notice of their intention to commence operation of 
CATV systems in Angola and Delphos and to carry distant television 
signals on these systems. In each case, Indiana Broadcasting Corp., 
licensee of television station WANE-IV, Fort Wayne, Indiana, 
petitioned the Commission pursuant to Section 74.1109 of the 
Rules for ad hoc relief (R. 6-33, 114-148). While it recognized 
that each of the CATV proposals did not come within Section 
74.1107(a), the distant signal rule, it requested that each be 
set for an evidentiary hearing, and ultimately denied. 


In support of this request for special relief, Indiana 


P [a ~ 
Broadcasting Corporation alleged that the |importation of distant 


signals into Angola and Delphos would a@isdourage applicants for 
the available UHF commercial assignments in the area and would 


have an adverse effect on the UHF stations presently operating 
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in the Fort Wayne market. It claimed that a large part of the 


available audience in Angola and Delphos is credited to one or 


more of the Fort Wayne stations and that the importation of 
distant signals into these communities might adversely affect the 
advertising revenues of these stations. Petitioner argued further 
that no compensating program diversity could be offered by the 
CATV systems since network programs would be subject to! the pro- 
gram exclusivity requirements of Section 74.1103 of the rules and 
most syndicated programs would be shown at some time in) Fort Wayne. 
Finally, petitioner argued that CATV is active in many communities 
within WANE-TV's service area and that the cumulative effect of 
CATV must be considered in evaluating the present ee 
By Memorandum Opinions and Orders released February 6, 
1967, and May 5, 1967 (R. 108-113, 178-182), the Commission 
rejected petitioner's arguments. It found that petitioner's 
claims regarding the impact of intervenors' systems on existing 
and potential television stations in the area were inadequately 
supported and that they did not raise substantial questions 
requiring resolution in an evidentiary hearing. Specifically, 
the Commission found that petitioner had failed to supply data 
10/ Petitioner also asserted that Taft Broadcasting Company, 
5 F.C.C. 2d 746 (1966), required that the present matter be 
designated for evidentiary hearing. The Commission rejected 


this argument in its Memorandum Opinions and Orders (R-| 110, 
180) and the argument has not been pressed on appeal. 
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regarding its “present financial condition, the impact any present 
CATV activity has had on its operations, or the exact nature of 
the other CATV proposals it refers to" (R. 110, 180). Thus, with 
respect to petitioner's argument about the “cumulative” effect of 
CATV activity, the Commission found that the total activity between 
WANE-TIV's Grade A and peo B contours did not raise any question 
of substantial conte Rite. the Commission did not find any 
substantial issue with respect to the pay-IV wrote such 
operations were precluded by GT&E's franchise (R. 110) and were 
disavowed by Shardco (R. 180). 

In view of the foregoing, the Commission found that the 
proposed operations by intervenors would be consistent with the 
public interest and denied Indiana Broadcasting Corporation's 


petition for special relief. 


These petitions for review followed. 


SUMMARY _OF ARGUMENT 


The Commission's CATV rules do not constitute an arbitrary 


and capricious departure from the Commission's established policies 


relating to the development of UHF broadcasting. In the 
CATV field, the Commission has determined that where substan- 
tial questions are presented affecting the public interest 


1l1/ Since CATV activity within WANE-IV's Grade A contour is 
subject to Section 74.1107(a), the distant signal rule, the 
Commission discounted such activity in considering cumulative 
impact. 

12/ Second Report _and Order, pars. 128-129, 2 F.C.C. 2d at 
777-778. 
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it will hold evidentiary hearings to determine, on a case-by-case 
basis, the impact of CATV proposals on the development of UHF 
broadcasting in a particular market area. In the past, the 
Commission has followed a similar case-by-case approach ia regard 
to potential impact on UHF of individual applications for changes 
in existing VHF facilities. Thus, the Second Report earllonsers 


2 F.C.C. 2a 725 (1966), and the CATV rules promulgated therein 


are designed to implement rather than to depart from established 


policies. 

The Commission’s decision to use the Grade A contour of 
stations within the top 100 television markets as the stendard 
for determining the area in which the importation of éistant 
signals by CATV systems raises public interest ceeertone was 
neither axrbitrary nor capricious. The Grade A contour repre- 

| 
sents the essential area upon which new UHF broadcasting ina 
market is likely to be based. | 

Since it is well settled that a reascnable wel need 
not be reexamined de novo in each case calling for its éppli- 
cation, the Commission properly refused to reevaluate the rule 
here. Federal Power Commission v. Texeco, Ine. , 377 U.S. 33 
(1963) ; United States v. Storer Broadcasting Co., 351 U.S. 

192 (1956); National Broadcasting Co. v. Federal Communications 
Commission, 124 U.S. App. D.C. 116, 362 F.2d 946 (1956). 


Petitioner dia not show why the application of the rule to 


these cases was improper or unjustified. 
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Furthermore, petitioner failed to raise a substantial 


question affecting the public interest in its pleadings and 


affidavits. Thus, no showing was made that intervenors’ proposals 
would adversely affect; the economic position of existing or 
potential stations in the Fort Wayne market. Similarly, no data 
was presented raising a substantial question regarding petitioners 
claim of cumulative impact from CATV systems in the market area. 
In sum, no facts were adduced which warranted setting these 
cases for a hearing. 

ARGUMENT 


THE COMMISSION PROPERLY REFUSED TO HOLD AN 
EVIDENTIARY HEARING ON INTERVENORS* PROPOSALS. 


A. The Commission’s CATV Rules Do Not 


Constitute An Arbitrary And Capricious 
Departure From Established Policies. 


At the outset petitioner argues that the Commission's 
actions in these cases constitute an arbitrary and unreasonable 
departure from established policies (Br. pp. 16-20). In support 
of this argument petitioner points to numerous cases in which the 
Commission has held hearings where applications by VHF stations 
to improve their facilities raised substantial questions regard- 
ing their effect on the development of UHF broadcasting in the 
area (Br. pp. 18-19). We submit, however, that the Second 
Report _and Order, 2 F.C.C. 2d 725, and the CATV rules promul- 
gated therein are designed to implement rather than to depart 


from these policies. 
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In the Second Report and Order the Commission recognized, 
among other things, that community antenna television systems could 
perform a desirable service for many people, even in major markets 
already receiving several television signals, by bringing in signals 
from other areas. However, it also determined that this contribution 
should not be at the expense of the healthy maintenance of free 
local television service, the economic viability of which may be 


impaired by the fragmentation of the available audience caused by 


the indiscriminate importation of “outside” signals. The Commis- 


sion was particularly concerned, as we noted in the Counterstate- 
ment of the Case, that UHF channels be fully utilized to provide 
multiple local services in major markets. It therefore determined 
that in the normal course the question of the still unknown impact 
of CATV upon television broadcasting in these areas would be re- 
solved on an ad hoc basis through evidentiary hearings. Second 
Report and Order, Pars. 139-141, 2 F.C.C. 2d at 781-782, 

All of this was plainly recognized by this Court in its 
recent decision in Buckeye Cablevision, Inc. v. Federal Commmi- 
cations Commission, supra note 1. There the Court noted that 
[t]he CATV threat in the major markets is especially serious, 
because large scale CATV operation in these markets might deter and 
possibly destroy the development of free, nonnetwork UHF stations 
which, for a variety of reasons, are likely to be economically 
weak even without CATV competition" (Footnote omitted) (Slip op- 


p- 5). The Court agreed with the Commission that the growth of 


a 
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CATV is so rapid, that if it is allowed to proceed unabated, harm 
to the regulatory scheme can occur before the Commission can act. 
Accordingly, the Court found that the Commission's determination 
to examine, on a case-by-case basis, the impact of CATV in the 
major markets was “an eminently reasonable course” (Slip op. p. 6). 

In light of the foregoing we believe that the Commission's 
distant signal rule, Section 74.1107(a),isfully consistent with 
the concern manifested by the Commission regarding the ‘impact on 


the cevelopment of UHF broadcasting of individual applications 


for changes in existing VHF facilities. ‘Indeed, in both instances 


the Commission has committed itself to examine the facts of each 
case. The difference is that here a full rule making proceeding 
was conducted at the outset. The impact problem was refined 

and standards were established against which claims of injury 
could be measured. Thus as to CATV systems located within the 
Grade A contour of stations in the top one hundred markets, 
there is a presumption that the threat posed by the importation 
of distant signals is sufficiently great to warrant a hearing 
prior to any Commission approval, Section 74.1107(a). As to 
systems, like those involved here, located outside the Grade A 
contour, no such presumption exists but the Commission may in 
its discretion order a hearing if in its judgment the facts of 
the case warrant it, Section 74.1109(f). Fundamentally, then, 


the Commission's action here is wholly in accord with previously 
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adopted policies. Applying these policies to the facts of the 
instant case, the Commission decided that no evidentiary hearing 
was required. 


B. The Grade A Contour Is A Reasonable Standard 
For Determining The Area Within Which The 
Importation Of Distant Signals Raises Public’ 
Interest Questions. Petitioner Failed To 
Show Why The Application Of That Standard To 


These Cases Was Improper. 


| 
Petitioner's principal disagreement with the Commission's 


| 
CATV policies is developed in Part B of its Brief, pp. sue es 


There petitioner attacks the Commission's decision to use the 

Grade A contour as the standard for determining the scope of 

Section 74.1107(a) and more particularly its application to these 
| 


eases. Petitioner's argument is that the Commission's use of the 
13/ | 


Grade A contour in the top 100 market rule, y and its adoption 
of procedures in markets below the top p= leaves a third 
category of cases, such as this one, involving CATV proposals in 
communities between the Grade A and Grade B contours of stations 
in one of the top 100 markets. In these areas petitioner claims 
that the reasons underlying the evidentiary hearing requirement 
of the top 100 market rule are equally valid and that they should 
have been applied here. 
Petitioner's argument, however, is an attempt to expand 


the Grade A standard and is similar to arguments which it advanced 


13747 C.F.R. 74.1107(a)- 


T8/ Second Report and Order, Pars. 145-146, 2 F.C-C. 2a at 783-784. 
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and the Commission rejected in the rule making proceeding. We 
believe that the adoption of the Grade A contour as the standard 
for determining the area within which the importation of distant 
Signals raises public interest questions was neither arbitrary 
nor capricious. Since it is well settled that a reasonable rule 
need not be reexamined de novo in each case calling for its 
application, we submit that the Commission properly refused to 
reevaluate the rule here. Furthermore, petitioner failed to 
advance sufficient allegations to show why the application of 
the Grade A contour to, these cases was improper or unjustified. 

In its Notice of Inquiry and Notice of Proposed Rule 
Making in Docket No. 15971, 30 Fed Reg. 6078, 1 F.C.C. 2d 453 
(1965), the Commission specifically invited comments regarding 
the adoption of a distant Signal rule, 30 Fed. Reg. at 6085, 1 


F.C.C. 2d at 471-472. Petitioner filed joint comments with other 


parties in the rule making proceeding proposing that a distant 


signal rule be adopted which would prohibit a CATV system from 
extending any television signal beyond its normal range (the 
Grade B contour) except upon a clear and full showing that it 
would not pose a substantial threat to the maintenance and 
expansion of any existing UHF station or the developmert of 
new UHF service in the area. Second Report and Order, 2 F.¢.C. 
2d at 792-93. In effect, this proposal would have resulted in 


an almost blanket prohibition against CATV carriage of distant 


- 19 - 
signals. Numerous other parties, however, submitted comments 


fixing the area of concern at such points as the Grade A; contour 


of a given number of stations, at some fixed mileage point, or 
as the CATVs urged, at no point at all. Second Report and Order, 
2 F.C.C. 2d at 790-793. 

Based upon the proposals advanced and its own knowledge 
and expertise in the field, the Commission chose the Grade A 
contour of the top 100 markets as the standard for determining 
the area in which the public interest required an evidentiary 
hearing before distant signal transmissions could be approved. 
See Second Report _and Order, 2 F.C.C. 2d at 783, n. 63. 
Commission chose the Grade A contour for three reasons. 
it found that notwithstanding individual differences in 
location, power or antenna height, the Grade A service areas 
of the stations in a particular market have a tendency to 
become fairly close to one another over a period of time. 
Second, it found the Grade A contour to be an SDPLOpzAee 
criterion since it encompasses the essential area upon which 
new UHF broadcast operations in a market are likely Rouse 
based. Third, the Commission noted that use of the predicted 
Grade A contour would have the advantage of definiteness and 


ease of administration. 


In petitions for reconsideration of the Second Report 


and Order, both CATVs and broadcasters claimed, in turn, that 
eS See | 
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the Grade A contour was either too broad or too narrow a standard. 
The Commission, after: considering their arguments, adhered to its 
prior position, 6 F.C.C. 2d 309, 318-19. It pointed out, however, 
that the procedures for waiver and for the imposition of additional 
or different requirements in Section 74.1109 of the rules insured 
that all distant signal proposals in the area of apparent concern 
would be brought before the Commission for consideration and such 
action as might be warranted in the public interest in each case. 
We believe that the above considerations governing the 
Commission's choice of the Grade A contour as the standard for the 
top 100 market rule are neither arbitrary nor capricious and that 
they are reasonably related to the purposes which the rule was 
designed to achieve. Since the Commission's determination has a 
reasonable factual and legal basis, it should be sustained. 
Goodwill Stations, Inc. v. Federal Communications Commission, 
117 U.S. App. D.C. 64, 325 F.2d 637 (1963); Fort Harrison Tele- 
casting Corporation v.. Federal Communications Commission, 116 


U.S. App. D.C. 347, 324 F.2d 379 (1963); Coastal Bend Television 


Co. v. Federal Communications Commission, 98 U.S. App. D.C. 251, 


234 F.2d 686 (1956). 

Furthermore, it is well settled that where an agency 
has by rule making adopted a reasonable standard it need not 
reexamine each case de novo in a hearing to determine whether 


the standard should be applied. Federal Power Commission v. 


=21 = | 
Texaco, Inc., 377 U.S. 33 (1963); United States v. Storer Broadcasting 
Co., 351 U.S. 192 (1956); National Broadcasting Co. v. Féderal 
Communications Commission, 124 U.S. App. D.C. 116, 362 Fs2d 946 


(1966). As this Court said in the NBC case (124 U.S. App. D.C. 


at 125, 362 F.2d at 955-56): 


When viewed from this perspective, it is apparent 
that what NBC's argument really comes down to in| 
this case is a dispute with the Commission over : 
the Commission's application of the rules formu- | 
lated in the clear channel proceedings to the 
specific factual situation in this case. Having, 
failed to persuade the Commission of its argument 
in the clear channel proceeding, it is now asking 
this Court to order the Commission to rehear, 
under the caption of the present case, much of | 
the evidence heard, considered and at least 
partially rejected in those proceedings. It 
certainly goes without citation, if not without 
saying, that questions of such a highly technical 
and scientific nature must, after legal and | 
required administrative proceedings, be left 
to administrative expertise. Congress has 
vested the Commission with primary jurisdiction 
to determine questions of this type, and we 
believe our judicial function is completed 
when our review establishes that the parties 
have received their full legal rights and the 
Commission's findings and rulings are neither 
arbitrary nor capricious. 


Here the parties had ample opportunity to participate in 
rule making proceeding and, as we have demonstrated, the 
distant signal rule is neither arbitrary or capricious. 
In sum then, the Commission recognized two classes of 
eases: those coming within the distant rule (i.e. the Grade A 
contour of one of the top 100 markets) and those falling| without 


the rule. In the first class of cases the Commission determined 
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that an evidentiary hearing would ordinarily be required to 
resolve the important public interest questions raised by the 
importation of “outside” signals into the market area. In the 
second class of cases, the Commission determined that evidentiary 
hearings were not required but allowed for the consideration of 
petitions requesting hearings on the basis of special circum- 
stances. The cases here fall into the latter category. Thus, 
the question they present is whether sufficient allegations 
were made pursuant to Section 74.1109 of the rules to mark 
these cases as exceptional ones warranting scrutiny in an 
evidentiary hearing. 

In this regard petitioner argues throughout its brief 
that both Angola and Delphos are within the Fort Wayne market 
area and, therefore, are essential communities to the develop- 
ment of a fourth UHF station in Fort Wayne and to the support 
of the existing Fort Wayne stations (Br. pp. 
trary to petitioner's contention, (the stations in Fort Wayne 
do not place special reliance upon the communities outside 
their Grade A contours for advertising support. This is 
evident from the data presented by petitioner, itself. This 
data shows that there are 360,184 people residing within 
petitioner's Grade A contour and 564,996 within its Grade B 


contour. Thus, 204,812 people reside between petitioner's 


Grade A and Grade B contours (R. 31). Otherwise stated, 
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more than 65 per cent of the total population within the| service 
area of petitioner's station lies within its Grade A contour. 
Without more, we believe that this justifies the Commission's 
conclusion, applicable to this market, that the Grade A contour 
represents the essential area upon which new UHF stations will 
have to rely. 


Furthermore, the city of Fort Wayne (population 161,776) 


which is within Allen County (population 232,196) is completely 


within petitioner's Grade A contour (R. 31). By contrast, 

Angola (population 4,746) and Delphos (population 6,961)} lie 
beyond petitioner's Grade A contour and account for less than 

6 per cent of the population between petitioner's Grade |A and 
Grade B contours and less than 3 percent of the total population 
within petitioner's total service area. 

Moreover, petitioner's assertion that 83 per cent of all 
viewing in Angola and 95 per cent of all viewing in Delphos is 
attributed to the Fort Wayne stations is misleading (Br! pp. 

23, 34). These figures are based upon an industry statistic 
known as “net weekly circulation." That statistic is compiled 
by estimating the number of different television homes viewing 
a particular station at least once per week, Monday-Sunday, 
6:00 a.m. - 2:00 a.m., EST. (IV Factbook No. 37, 1967 Edition, 


p- 5-b). This calculation is made regardless of reception 


— eno 
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quality or the number of times a particular station is viewed. 
In short, it is normally used as a measure of audience potential 
and does not establish that ener e and Delphos are an integral 
part of the. Fort Wayne me 

Petitioner also argues that where a television market 
has at least one operating VHF station, its Grade A contour may 
well encompass an area substantially larger than that of present 
or potential competing UHF stations (Br. p. 25). Since the 
Fort Wayne market is an all UHF market, petitioner asserts 
that this fact operates to the detriment of the Fort Wayne 
stations and does not give them the protection which the rule 
provides in other areas of the country. The Commission, how- 


ever, rejectedthis-argument-and—found—that_it was an attempt 


to employ a fixed mileage standard in place of the Grade A 


contour (R. 109, 179). For the reasons given in the Second 
15/ For example, Delphos is beyond the normal service area of 
two of the Fort Wayne stations (R. 178). 

16/ It would be more accurate to compare petitioner's total 
"net weekly circulation” which is 190,000 television homes 

(R. 173) with its "net weekly circulation" in Angola and 
Delphos. This comparison can be made as follows: Since 

there is an average of 3.3 persons per home in the United 
States, and the total population of Angola and Delphos is 
11,707, there are approximately 3,500 television homes in 

both communities. Based upon a “net weekly circulation" 

for each community of 83 per cent and 95 per cent, the total 
number of television homes in these communities that watch 
petitioner's station at least once a week for a period of 

five minutes is approximately 3,100. Compared with petitioner's 
total "net weekly circulation" of 190,000, this demonstrates 
that Angola and Delphos account for less than 2 per cent of 
petitioner's audience. 
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Report and Order, 2 F.C.C. 2d at 783 n. 63, it refused to accept 
the argument here. Furthermore, it is apparent from the data 
presented by petitioner that its Grade A contour does carve out 
the essential area upon which its symm cA So of a poten- 
tial fourth UHF station in Fort Wayne would be based. We submit, 
therefore, that petitioner's arguments were insufficient to show 
that the application of the Grade A contour to these cases was 


improper or unjustified. 


C. The Commission Properly Concluded That No 
| 


Showing Had Been Made Which Warranted The 
Institution Of An Evidentiary Hearing. 


Petitioner claims that the Commission improperly con- 
cluded that its showing lacked the specificity required to 


warrant an evidentiary hearing (Br. pp. 27-30). It algo argues 


that the Commission failed to address itself to the total market 
picture and the "cumulative" effect of CATV NERS: We 

believe that there is no merit to these arguments and that the 
Commission, after examining the pleadings and affidavits filed 


by the parties, properly found that substantial questions had 


not been presented which warranted designating the CATV pro- 


posals in Angola and Delphos for evidentiary hearings. 
| 


1. ‘Petitioner Did Not Raise Substantial Questions 
Regarding The Effect Of Intervenors' Proposals 


On_ Existing Or Potential Television Service. 


In its pleadings, petitioner argued that its revenues, 
and consequently its program service, would be adversely affected 
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by the addition of, distant signals to intervenors' systems 


(R. 12-13, 123-124). Cf., Carroll Broadcasting Co. v. Federal 


Communications Commission, 103 U.S. App. D.C. 346, 258 F.2d 


440 (1958). Its pleadings, however, were devoid of financial 


17/ 
data to substantiate its claims (R. 110, 180). 


Under Section 74.1103 of the Commission's rules, 
petitioner will be entitled to nonduplication protection on 
intervenors' systems against the more distant network affiliated 
stations which intervenors propose to carry (R. 7, 115). 
Accordingly, petitioner's position on intervenors' systems as 
the outlet for the network programs it carries will remain 


unchanged. Presumably, therefore, its network revenues will 
18/ 
not be affected and will be adequately protected by the rule. 


In any event, there was no showing by petitioner that its net- 
work revenues would be reduced in any manner by intervenors' 
proposals. 


17/ The UHF station at Lima, Ohio, which places a Grade A 
contour over Delphos offered no objection to the carriage of 
distant signals on the Delphos CATV system (R. 179). 

18/ Petitioner claims that 35 per cent of its programming 
is non-network and that this programming will not receive 
any protection under the rule (Br. p. 26 n. 43). Petitioner 
overlooks the fact that its principal source of network 
revenues derives from the presentation of network programs 
during “prime time” hours (i.e., presented between 6 p-m. 
and 1l p.m.). No attempt was made to show that during 

these critical hours its non-network programming accounts 
for 35 per cent of petitioner's broadcast time. 
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With respect to the revenue derived from: the sale 

spot announcements, petitioner also failed to establish that its 

sales would decrease. Based upon petitioner's own figures, the 

total populations of Angola and Delphos account for less (oo 3 

per cent of the total listening audience within petitioner’ s service / 

area. Furthermore, the subscribers to’ intervenors' systems on the [ 

average can be expected to account for only 50 per cent of the 

population within each community (R. 45). Thus, it is highly 

unlikely that even the total loss of this small percentage of 


petitioner's listening audience would have a substantial jeffect 


on petitioner's national spot revenues. Of course, such |a total 
| 


loss is inconceivable since petitioner will be carried on inter- 
venors' systems and will be entitled to nonduplication protection. 

Finally, petitioner offered no data to establish 
intervenors' systems posed a threat to the local adverti 
revenues it receives from Angola or Delphos. No attempt 
made to show that petitioner received any advertising* support 
from Delphos (R. 114-148). While petitioner claimed edvertising 
support from sixteen accounts in Steuben County in which Angola 
is located (R. 20), it offered no statement from any of [these 


accounts that the carriage of distant signals by intervenor 


GT&E Communications Inc., would result in a loss of SESE 
support. Thus, there was no basis at all for concluding that 
the local revenues petitioner derived from Angola or Delphos 


would be affected by intervenors' systems. 
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Moreover, the record reflects that the Fort Wayne market 
has been a profitable one since 1959 and that the total broad- 
cast revenues for the three Fort Wayne stations in 1965 were 
in excess of $3,000,000 (R. 42). At the same time, the net 
income for the three stations in a 000 
aR. 42) 0: or _approxinately $200,000 per station. Thus, the earning 
power of the Fort Wayne stations does not support the view that 
these stations are in financial difficulty or that the addition 


of distant signals to CATV systems operating in small communi- 


ties beyond the heart of their market area will result in a 


loss of revenues and a net loss of public service programming. 

Similarly, petitioner did not establish that inter- 
venors' proposals posed a substantial threat to the development 
of UHF television in either Angola or Delphos. The only com- 
mercial UHF stations assigned to the area which might serve 
Angola or Delphos are the Commission's assignments of a fourth 
UHF station in Fort Wayne and a Oe Sa station in Lima, 

Ohio (R. 178), see 47 C.F.R. es = No applications, 
however, have been filed for either of these assignments. 

More importantly, petitioner did not demonstrate how the 
addition of distant signals to intervenors' systems would be 
determinative of a! potential UHF station's ability to survive 
or compete successfully in the Fort Wayne market. As we have 
197 Angola and Delphos are beyond the Grade B contour of the 
applicant for the assignment at Defiance, Ohio (FCC File No. 
BPCT-3962) and beyond the Grade B contour of the UHF permittee 
at Richmond, Indiana. In addition, they are beyond the expected 


range of the unoccupied commercial UHF channels allocated to 
Kokomo, Muncie, and South Bend, Indiana. 
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demonstrated, Angola is not within the heart of the Fort Wayne 
market and Delphos is beyond the Grade B service area of two of 
the Fort Wayne UHF stations. Thus, a fourth UHF station in the 
Fort Wayne - arket would hardly be expected to look to these 


communities for essential support. 


With respect to a second UHF station at Lima, Ohio -- 
20/ 
the 177th television market in the country -- the Commission 


made the following judgment: 

In markets below the top 100, the independent 
UHF or (VHF) station is much less likely to 
develop; the stations in such markets are apt 
to be three or less in number and network 
affiliated. This means, in turn, that the | 
nonduplication provision is effective (since 
network programming will be significantly 
involved), and protection of a station's 
network programming should contribute very 
substantially to insuring its continued 
viability. Second Report and Order, 2 F.C.C. 
2a at 783, par. 145. 


Here, however, petitioner did not establish (i.e., by letter or 
| 

affidavit from the networks) that a second UHF station at Lima 

would be unable to obtain a network affiliation and thereby need 


special protection. 


In sum, we submit that the Commission correctly con- 
cluded that without more specific information it would not be 
in the public interest to hold a hearing on intervenors’ proposals. 
Petitioner did not raise a substantial question requiring a hearing 
and there was no indication that a hearing would Soaute nforma- 


tion not already known. Under the facts presented, we believe 


eee eee 
20/ 1967 Television Factbook, p. 37-a. 
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that if petitioner's pleadings were deemed sufficient then almost 
any application for special relief ee Section 74.1109 would, as. 
a matter of law, require a noone This would be contrary to 
the Commission's judgment that such hearings were only necessary 
where substantial questions affecting the public interest had been 


raised. 


Petitioner) Did Not Demonstrate A Specific And 
Concrete Threat From The Cumulative Impact of CATV. 


Petitioner also argues that the Commission's refusal to 
consider the cumulative: impact of CATV on existing and future 
stations in the Fort Wayne market area was error (Br. pp. 30-35). 

In its opinions the Commission rejected petitioner's claim because 

it found that petitioner had failed to raise substantial questions 

as to “the impact any present CATV activity has had on its operation, 
or the exact nature of the other CATV proposals it refers to” 

(R. 110, 180). Furthermore, the Commission found that: 


even if Indiana's “cumulative” argument is 
accepted, we do not believe that the present 
CATV activity between WANE-TV's predicted 
Grade A and Grade B contours is extensive 
enough to raise any question of substantial 
impact on WANE-TV. In this regard, we note 
that any impact resulting from such opera- 
tions would be,substantially curtailed by 
virtue of Section 74.1103 of the Rules. 

CATV activity within WANE-TV's predicted 


21/ Where an appropriate showing has been made, the Commission 
has not hesitated to order an evidentiary hearing. See, e.g., 
United Transmission, Inc.,“6 F.C.C. 2d 786 (1967); Taft Broad- 


casting Co., 5 F.C.C. 2d 746 (1966). 
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Grade A contour is subject to the separate 

procedure established in section 74.1107 of 

the Rules and, therefore, need not be counted 

here in considering cumulative impact. (R. 110,180). 
We believe that the Commission properly concluded that there was 
no showing of a threat to existing and future stations ih the 
Fort Wayne area from the cumulative impact of CATV. 

Petitioner did not establish that the CAIV activity 
within its service area was extensive enough to raise a question 
of substantial impact. The only evidence it offered to the 
Commission was a table showing those cities within its service 
area in which CATV systems were presently operating or had 
applications pending (R. 32). The table merely lists the cities 


and gives the population figures for each. Aside from these 


population figures, petitioner gave no breakdown of the number of 


homes presently served by the CATV systems in these communities, 


or whether their total subscriber potential didi fact equal the 
total population in each community. In this regard, it|is signi- 
ficant to note that eee eS system, on March 14, 1967, had 
only 288 Bete Furthermore, petitioner did not list 

the number of signals carried on each of the additional! systems, 


or indicate whether any of these systems were actually in opera- 


tion and carrying distant signals. 


ee 
27. FCC Docket No. 17333, General Systems Exhibit No. 1, p- 6. 
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In any event, the Commission correctly determined that the 
communities within petitioner's Grade A contour need not be counted 
in considering cumulative impact since these communities would be 
subject to the hearing requirement of the distant signal rule. 
While petitioner points out that the hearing requirement has 
been waived in some cases (Br. pp. 32-33), no CATV system is 
presently operating within petitioner's Grade A contour. Thus, 


all systems proposing to operate in this area will presumably 
23/ 


be subject to the evidentiary hearing requirement. As to 
those communities between WANE-TV's Grade A and Grade B contours, 
an examination of petitioner's figures reveals that the total 
population of all these additional communities totals 36,134 or 
less than 7 per cent of the total population within petitioner's 
service area. We believe that the Commission correctly concluded 
that these figures do not demonstrate the need for an evidentiary 
hearing. 

Petitioner's reliance upon Interstate Broadcasting Co. v. 
Federal Communications Commission, 109 U.S. App. D.C. 190, 285 


F.2d 270 (1960), is misplaced. In the Interstate case the Court 


granted the appellant' standing as a “party in interest" because 


its allegations were “factual” and “specific” and showed its 
aggrievement. With regard to the "nibbling" argument made here 
23/ The Commission's files reflect that only one such system, 


Huntingdon CATV, at Huntingdon, Indiana, has filed an application 
for waiver of Section! 74.1107(a). FCC CATV File No. 100-90. 
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by petitioner (Br. p. 31), the Court stated (109 U.S. App. 


192, 285 F.2d at 272): 

The facts as to each small loss must be alleged, 

as we held in the Big River case, specifically 

and concretely. But, if they are so alleged, 

and if it is shown that the small facts are 

part of a much larger factual picture, the 

smallness of the immediately disputed facts 

cannot deny the protestant his right to a 

hearing. (Emphasis supplied.) 
Here neither were the "small" facts alleged "specifically and 
concretely," nor was it proven that "the small facts are part of 
a much larger factual picture.” 

CONCLUSION 

The Commission's action in these cases comports| fully 
with its views expressed in the rule making proceeding. | In an 
area outside the protection of the distant signal rule,| petitioner 
failed to raise a substantial question affecting the public interest. 
Therefore, its petition for special relief was denied. 

We respectfully request that the Memorandum Opinions 
and Orders of the Commission under review be affirmed. 


Respectfully submitted, 


DONALD F. TURNER, HENRY GELLER, 
Assistant Attorney General, General Counsel, 


HOWARD E. SHAPIRO, JOHN H. CONLIN, 
Attorney. Associate General Counsel, 


LENORE G. EHRIG, 
Counsel, 


ROBERT D. HADL, 
Counsel. 
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SUBPART K—COMMUNITY ANTENNA 
TELEVISION SYSTEMS 


[Subpart K ($$ 74.1101-74.1109) a8 adopted cff. 


4-18-66 ; except for § 14.1108 which is cff. 6-17-66 as it 
pertains to cristing opcrations of nonmicrowave CATV 
ayxtems and $§ 74.1105, 714.1107, and 74.1109 tchich arc 
eff. 3-17-66; 111(64)-12] 


§74.1100 Cross reference. 
See § 74.11. 


Ls 74.1100 adopted cff. 2-28-67; 111(64)-16J 


§74.1101 Definitions. 

(na) Community antenna television xystem. The 
term “community antenna television system” (“CATV 
system”) menus any facility which, in whole or in part, 
receives directly or indirectly over the air and amplifies 
or otherwise modifies the signals transmitting programs 
broadcast by one or more television stations and dis- 
tributes such signals by wire or cable to subscribing 
members of the public who pay for such service, but 
such term shall not Include (1) any such facility which 
serves fewer than 50 subscribers, or (2) any such 
facility which serves only the residents of one or more 
apartment dwellings under common ownership, control, 
or management, and commercial establishments located 
on the premises of such an apartment house. 

(b) Television station; television broadcast station ; 
television. translator station. The terms “television 
station” and “television brondcast station” mean ny 
television broadcasting station operating on 2 channel 
regularly assigned to its community by § 73.606 of this 
chapter. The term “television translator station” 
means a television broadcast translator station as 
defined in § 74.701 of this chapter. A television trans- 
lator station which ix licensed to and rebroadcasts the 
programing of a television broadcast station within 
that station's Grade B contour, shall be deemed an 
extension of the originating station. 

(e) Principal community contour. The term “prin- 
cipal community contour” means the signal contour 
which a television station is required to place over its 
entire principal community by §$73.685(0) of this 
chapter. 

(d) Grade A and Grade 8B contours, The terms 
“Grade A contour” and “Grade B contour” mean the 
field intensity contours detined in $3 73.683(a) of this 
chapter. 

(e) Neticork programing. The term “network pro- 
graming” means the programing supplied by 2 national 
television network organization. 

(f) Substantially duplicated. The term “substan- 
tially duplicated” means regularly duplicated by the 
network programing of one or mere stations, singly or 
collectively, in a normal week during the hours of 6 to 
11 p.m., local time, for a total of 14 or more hours. 


(g) Priority. The term “priority” means the 
priority among stations established in § 74.1103(a). 
(h) Independent station. The! term “independent 
station” means a television station which is not 
affiliated with any national ‘television network 
organization. | 
(i) Distant signal. The term “distant signal” 
means the signal of a television broadcast station which _ 
ig extended or received beyond the Grade B contour 


of that station. | 


§74.1103 Requirement relating to distribution of tele- 
vision signals by community antenna television 

. systems. | 

No community antenna television system shall supply 
to its subscribers signals broadcast by one or more 
television stations, except in accordance with the fol- 
lowing conditions: i 

(a) Stations required to be carricd. ‘Within the 
limits of its channel capacity, any such CATV system 
shall carry the signals of operating or subsequently au- 
thorized nnd operating television broadcast and 100 
watts or higher power translator stations in the fol- 
lowing order of priority, upon the request of the li- 
censee or permittee of the relevant station : 

(1). First, all commercial and noncommercial edu- 
cational stations within whose | principal community 
contours the system or the community of the system 
is located, in whole or in part; | 

(2) Second, all commercial and noncommercial edu- 
cational stations within whoxe Grade A contours the 
system or the community of the system is located, in 
whole or in part; 

(3) Third, all commercial and noncommercial edu- 
cational stations within whose Grade B contours the 
xystem or the community of the system is located, in 
whole or in part; and H 

(4) Fourth, all commercial and noncommercial edu- 
cational translator stations operating in the community 
of the system, in whole or in part. with 100 watts or 
higher power. | 

(b) Ezceptions, Nothwithstanding the require- 
ments of paragraph (2) of this section, 

(1) The system need not catry the signal of any 
station, if (i) that station’s network programing is 
substantially duplicated by one or more stations of 
higher priority, and (li) carrying it would, because 
of limited channel capacity. prevent the system from 
carrying the signal of an independent commercial sta- 
tion or a noncommercial educational station. 

(2) In cases where (i) there are two or more signals 
of equal priority which substantially duplicate each 
other, and (il) carrying all such signals would, be- 
cause of limited channel capacity. prevent the system 
from carrying the signal of an independent commercial 
station or a noncommercial educational station, the 
system need not carry all such’ substantially duplicat- 
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ing signals, but may select among them to the extent 
necessary to preserve its ability to carry the signals 
of independent commercial or noncommercial educa- 
tional stations. 

(3) The system need not carry the signal of any tele- 
vision translator station if: (1) The system fs carrying 
the signal of the originating station, or (ii) the system 
is within the Grade B or higher priority contour of a 
station carried on the system whose programing is sub- 
stantially duplicated by the translator; Provided, how- 
ever, That where the originating station is carried in 
place of the translator station, the priority for purposes 
of paragraph (e) of this xection shall be that of the 
translator station unless the priority of the originating 
station is higher. 

(4) In the event that the system) operates, or its 
community ix located, within the Grade B or higher 
priority contours of both a satellite and its parent sta- 
tion. the system need carry only the station with the 
higher priority, if the satellite station and its parent 
station are of equal priority, the system may select be- 
tween them. 

(c) Special requircments in the event of noncarriage. 
Where the system does not carry the signals of one or 
more stations within whose Grade B or higher priority 
contour it operates, or the signals of one or more 100 
watts or higher power translator stations located in its 
community, the system shall offer and maintain, for 
each subscriber, an adequate switching device to allow 
the subscriber to choose between cable and noncable 
reception, unless the subscriber affirmatively indicates 
in writing that he does not desire this device. 

(d) Manner of carriage. Where the signal of any 
station is required to be carried under this section, 

(1) The signal shall be carried without material 
degradation in quality (within the limitations imposed 
by the technical state of the art) ; 

(2) The signal shall, upon request of the station 
licensee or permittee, be carried on the system on the 
channel on which the station is transmitting (where 
practicable without material degradation) ; and 

(3) The signal shall. upon the request of the station 
licensee or permittee. be carried on the system on no 
more than one channel. 

(e) Stations entitled to program erclusivity. Any 
such system which operates, in whole or in part, within 
the Grade B or higher priority contour of any com- 
mercial or noncommercial educational television station 
or within the community of a fourth priority television 
translator station, and which carries the signal of such 
station shall, npon request of the station licensee or 
permittee, maintain the station’s exclusivity as a pro- 
gram outlet against lower priority or more distant 
duplicating signals, but not against signals of equal 
priority, in the manner and to the extent specified in 
paragraphs (f) and (g) of this section. 
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(f) Program exclusivity; extent of protection. 
Where a station is entitled to program exclusivity, the 
CATV system shall, upon the request of the station 
licensee or permittee, refrain from duplicating any 
program broadcast by such station, on the same day as 
its broadcast by the station, if the CATV operator has 
received notification from the requesting station of the 
date and time of its broadcast of the program and the 
date and time of any broadcast to be deleted, as soon as 
possible and in any event no later than 48 hours prior 
to the broadcast to be deleted. Upon request of the 
CATV system, such notice shall be given at least 8 days 
prior to the date of any broadcast to be deleted. 

(g) Exceptions. Notwithstanding the requirements 
of paragraph (f) of this section. 

(1) The CATV system need not delete reception of a 
network program if, in so doing, it would leave avail- 
able for reception by subscribers, at any time, less than 
the programs of two networks (including those broad- 
cast by any stations whose signals are being carried 
and whose program exclusivity is being protected pur- 
suant to the requirements of this section) ; 

(2) The system need not delete reception of a net- 
work program which is scheduled by the network be- 
tween the hours of 6 and 11 p.m., eastern time, but is 
broadcast by the station requesting deletion, in whole 
or in part, outside of the period which would normally 
be considered prime time for network programing in 
the time zone involved; 

(3) The system need not delete reception of any 
program consisting of the broadcast coverage of a 
speech or other event as to which the time of presenta- 
tion is of special significance, except where the pro- 
gram is being simultaneously bros Icast by a@ station 
entitled to program exclusivity; and 

(4) The system need not delete reception of any 
program which would be carried on the system in color 
but will be broadcast in biack and white by the station 
requesting deletion. 


[§74.1103(a) and (b)($) amended, (b) (4) adopted 
ff. 2-28-67; ITI (64)-16] 


§ 74,1105 Notification prior to the commencement of 
new service. 

(a) No CATV system shall commence operations in 
& community or commence supplying to its subscribers 
the signal of any television broadcast station carried 
beyond the Grade B contour of the station, unless the 
system has given prior notice of the proposed new serv- 
ice to the licensee or permittee of any television broad- 
cast station within whose predicted Grade B contour 
the system operates or will operate, and to the licensee 
or permittee of any 100 watts or higher power trans- 
lator station operating in the cbmmunity of the sys- 
tem, and has furnished a copy of each such notification 
to the Federal Communications Commission, within 
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sixty (60) days after obtaining a franchise or entering 
into a lease or other arrangement to use facilities; in 
any event, no CATV system shall commence such op- 
erations until thirty (30) days after notice has been 
given. Such notice shall be given by existing systems 
which propose to add new distant signals at least thirty 
(30) days prior to commencing service and by systems 
which propose to extend lines into another community 
within sixty (60) days after obtaining a franchise or 
entering into a lease or other arrangement to use facili- 
ties or where no new local authorization or contractual 
arrangement is necessary, at least thirty (30) days 
prior to commencing service. Where it is proposed to 
extend the signal of any noncommercial educational 
television station beyond its Grade B contour into a 
community with an unoccupied reserved educational 
television channel assignment under § 73.606 of this 
chapter, the notice shall also be served upon the super- 
intendents of schools in the community and county in 
which the system will operate and the local, area, and 
State educational television agencies, if any. 

(b) The notice sball include the name and address 
of the system, identification of the community to be 
served, the television signals to be distributed, and the 
estimated time operations will commence. 

(ce) Where a petition with respect to the proposed 
service is filed with the Commission, pursuant to 
§ 74.1100 of this chapter, within thirty (30) days after 
notice, new service which is challenged in the petition 
shall not be commenced until after the Commission’s 
raling on the petition or on the interlocutory question 
of temporary relief pending further procedures; Pro- 
vided, however, That service sball not be commenced 
in violation of the terms of any specified temporary 
relief or of the provisions of § 74.1107 of this chapter. 
Where no petition pursuant to § 74.1100 has been filed 
within thirty (30) days after notice, gervice may be 
commenced at any time thereafter, subject, however, 
to the provisions of § 74.1107. 

(a) The provisions of this section do not apply to 
any signals which were being supplied to subscribers 
{n the community of the CATV system on March 17, 
1986, unless it is proposed to extend lines into another 
community. 

Norm 1: As used in § 74.1105, the term “predicted Grade 
B contour” means the field intensity contour defined in 
$73.683(a) of this chapter, the location of which is deter- 
mined exclusively by means of the calculations prescribed 
in § 73.684 of this chapter. 


Lg 74.1105 amended eff. 2-28-67 ; III (64)-16] 


§74.1107 Requirement for showing in evidentiary 
hearing and Commission approval in top 100 tele- 
vision markets; other procedures. 

(a) No CATV system operating in a community 
within the predicted Grade A contour of a television 
broadcast station in the 100 largest television markets 


shall extend the signal of a television broadcast sta- 
tion beyond the Grade B contour of that station, ex- 
cept upon a showing approved by the Commission that 
such extension would be consistent with the public 
interest, and specifically the establishment and healthy 
maintenance of television broadcnst service in the area. 
Commission approval of a request to extend 2 signal in 
the foregoing circumstances will be granted where the 
Commission, after consideration! of the request and all 
related materials in a full evidentiary hearing, deter- 
mines that the requisite showing has been made. The 
market size shall be determined by the rating of the 
American Research Bureau, on the basis of the net 
weekly circulation for the most recent year. 

(b) A request under paragraph (a) of this section 
shall be filed after the CATV system has obtained any 
neceasary franchise for operation or has entered into 
a lease or other arrangement to use facilities and shall 
set forth the name of the community involved, the 
date on which a franchise was obtained, the signal or 
signals proposed to be extended beyond their Grade B 
contours, the date on which copies of the notifications 
required by § 74.1105 of this chapter were filed with 
the Commission, and the spetific reasons why it is 
urged that such extension is consistent with the public 
interest. Public notice will be given of the filing of 
such a request, and interested parties may file a re- 
sponse or statement within thirty (30) days after such 
public notice. A reply to such! a response or statement 
may be filed within a twenty, (20) day period there- 
after. The Commission shall designate the request for 
an evidentiary hearing on issves to be specified, with 
the burden of proof and the burden of proceeding with 
the Introduction of evidence ‘upon the CATV system 
making the request, unless otherwise specified by the 
Commission as to particular issues. 

(c) No CATV system, located so as to fall outside 
the provisions of paragrapb (a) of this section, shall 
extend the signal of a television broadcast station 
beyond the Grade B contour of that station, where the 
Commission, upon its own motion or pursuant to @ 
petition filed under § 74.1109, | determines, after appro- 
priate proceedings, that such éxtension would be incon- 
sistent with the public interest, taking Into account 
particularly the establishment and healthy maintenance 
of television broadcast service in the area. 

(d) The provisions of paragraphs (a) and (b) of 
this section shall not be applicable to any signels which 
were being supplied by a CATV system to its subscrib- 
ers in a community on February 15, 1966, and pursuant 
to a franchise (where necessary) issued on or before 
that date: Provided, however, That any new franchise 
or amendment of an existing franchise after February 
15, 1968, to operate or extend the operations of the 
OATYV system in the same general area or any extension 
into another community do¢s come within the provi- 
sions of paragraphs (a) and (b) of this section: And 
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provided further, That no OATV system located in a 
community in the 100 largest television markets, which 
was supplying to its subscribers on February 15, 1966, 
a signal carried beyond its Grade B contour, shall ex- 
tend such service to new geographical areas within the 
game community where the Commission, upon peti- 
tion filed under § 74.1109 by a television broadcast 
station or other interested person located in the area 
and after consideration of the response of the CATV 
system and appropriate proceedings, determines that 
the public interest, taking into account the considera- 
tions set forth in the Second Report and Order in 
Docket Nos. 14895, 15233, and 15971, FOC 66-220, para- 
graphs 113-149, would be served by appropriate condi- 
tions limiting the geographical extension of the system 
to new areas in the community. The Commission may 
also consider, upon the basis of the pleadings before it, 
whether temporary relief is called for in the public 
interest, and, if so, the nature of such relief; no OATV 
system coming within the foregoing provision shall ex- 
tend its service to new geographical areas in violation 
of the terms of the specified temporary relief. 

(e) Within 60 days of issuance of a request filed 
pursuant to paragraph (2) of this section, interested 
parties seeking simultaneous consideration with such 
request must file appropriate requests for any other 
OATV system in the same television market. All re- 
quests for CATV systems in a given market timely filed 
with respect to the first request will be processed and 
considered simultaneously. Later filed requests for 
the particular market will be subject to chronological 
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processing and may not be considered. in the same pro- 
ceeding as the earlier requests. 


“ES 74.1107 amended in ITT(64)-16; (e) adopted eff. 
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§$74.1109 Procedures applicable to petitions for waiver 
of the rules, additional or different requirements 
and rulings on complaints or disputes. 

(a) Upon petition by a CATV system, an applicant, 
permittee, or licensee of a television broadcast, trans- 
lator, or microwave relay station, or by any other 
interested person, the Commission may waive any pro- 
vision of the rules relating to the distribution of tele- 
vision broadcast signals by OATV systems, impose 
additional or different requirements, or issue a ruling 
on a complaint or disputed question. 

(b) The petition may be submitted informally, by 
letter, but shall be accompanied by an affidavit of 
service on any CATV system, station licensee, permit- 
tee, applicant, or other interested person who may be 
directly affected if the relief requested in the petition 
should be granted. 

(c) (1) The petition shall state the relief requested 
and may contain alternative requests. It shall state 
fully and precisely all pertinent facts and considera- 
tions relied upon to demonstrate the need for the relief 
requested and to support a determination that a grant 
of such relief would serve the public interest. Factual 
allegations shall be supported by affidavit of a person 
or persons with actual knowledge of the facts, and 
exhibits shall be verified by the person who prepares 
them. 


(The newt page ts 348-4) 


(2) A petition for a 
puted question shall set 
parties to resolve the problem, 
relief sought is @ clarification or 


rules, 

(a) Interested persons may submit comments or 
opposition to the petition within thirty (80) days after 
it has been filed. Upon good cause shown in the petl- 

by letter or telegram to 

a shorter time for 

such submissions. tions shall be 
served on petitioner and on 


considerations relied upon. 

(e) The petitioner may file a reply to the comments 
or oppositions within twenty (20) days after their 
submission, which shall be served upon all persons who 
bave filed pleadings and shall also contain a detailed 
full showing, supported by affidavit, of any additional 
facts or considerations relied upon. Upon good cause 
shown, the Commission may specify a shorter time for 
the filing of reply comments. 

(f) The Commission, after consideration of the 

_ pleadings, may determine whether the public interest 
would be served by the grant, in whole or in part, or 
denial of the request, or may issue @ ruling on the com- 
plaint or dispute. The Commission may specify other 
procedures, such as oral argument, evidentiary hearing, 
or further written submissions directed to particular 
aspects, as it deems appropriate. In the event that an 
evidentiary hearing is required, the Commission will 
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merits of the petition or on the interlocutory question 
of temporary relief pending further procedures. 

(g) Where a request for temporary relief is con- 
tained in a petition with respect to service coming 
within the provisions of § 74.1107(d) of this chapter, 
opposition to sach request for temporary relief shall be 
filed within ten (10) days and reply comments within 
seven (7) days thereafter. The ‘commission will ex- 
pedite its consideration of the question of temporary 
relief. 

(h) Where a 
of $74.1103(a) of this 


procedures. 

[subpart K (98 714.1101-74.1109) as adopted ef. 
f-18-66, ewcept for § 74-1108 which is eff. 6-17-66 as tf 
pertains to evisting operations of nonmicrowave OATV 
ayatems and $§ 74.1105, 74.1107, ond 74-1109 wMok ore 
eff. $-17-66; III(64)-12; §74.1109(h) 8 adopted eff. 
6-17-66; III (64)-18.] | 
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Question Remains Unjustified 
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PRELIMINARY STATEMENT 


In significant part respondents’ brief confirms the crucial 
points advanced in petitioner’s opening brief. In certain re- 
spects, however, respondents or intervenor! or both miscon- 
strue petitioner’s position. This reply brief will attempt to 
clarify the apparent major areas of agreement and disagree- 
ment among the parties in light of the arguments advanced 
in the answering briefs. 


I 


The Principal Issue Presented, Over Which This Court 

Has Ample Reviewing Authority, Is Whether the 

CATV Rules Were Arbitrarily or Unreasonably Mis- 

applied in These Cases 

Both respondents and intervenor assert that petitioner 
has attacked the Commission’s CATV distant signal rules 
as inconsistent with prior Commission policies and prece- 
dents fostering the growth and healthy maintenance of local 
UHF broadcast service. They then undertake to ‘“‘answer” 
this supposed argument by urging that the rules are entirely 
consistent with prior precedent and are “designed to imple- 
ment rather than to depart from established policies” (see, 
e.g., Resp. Br., p. 13).? The point is then advanced that, 
in any event, the rules were formulated after a proper rule 
making proceeding and need not be reexamined in each 
case in which they are applied (ibid.). 


In so arguing counsel have mistaken petitioner’s position, 
and thus misconceive the points of agreement and disagree- 
ment between the parties. Petitioner’s opening brief con- 
trasted the Commission’s actions below with numerous prior 
decisions in closely related areas. Petitioner pointed partic- 
ularly to prior decisions in which the Commission denied 


Tgince intervenor Shardco in Case No. 20,990 has filed no brief, 
all references herein to intervenor will be to intervenor GT&E. 


2The intervenor pursues a similar tack (Int. Br., p. 13). 
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proposals that would have resulted in outside station incur- 
sions into the northern Indiana all-UHF area. Channel As- 
signment in Bloomington-Indianapolis, 1 F.C.C.2d 496, 5 
R.R.2d 1744 (1965)? Amendment of § 3.606 (Lafayette- 
Terre Haute, Indiana), 16 R.R. 1640 (1958). But the point 
was not that the CATV rules were inconsistent with estab- 
lished policy. On the contrary, petitioner agrees that the 
rules governing the instant cases were intended to be en- 
tirely consistent with prior precedent and were “designed 
to implement rather than to depart from established poli- 
cies” (Resp. Br., p. 13). We agree further that in adopting 
the CATV rules the Commission recognized that “the still 
unknown impact of CATV upon television broadcasting” 
would have to be resolved, in accordance with established 
policy, on an ad hoc basis through evidentiary hearings 
(Resp. Br., p. 15). Petitioner’s complaint is not with the 
rules as written, but with the manner in which they have 
been misapplied below to deny petitioner a hearing. 


The intervenor suggests that the instant applications of 
the CATV rules to deny petitioner a hearing can be squared 
with prior decisions in broadcast cases because bringing five 
to nine signals into two communities cannot be equated with 
one additional station that would serve the entire market 
(Int. Br., p. 13). The suggestion is without merit and it may 
be noted that the argument is not adopted by respondents. 
On the one hand, the real issue raised here, ie., that of cu- 
mulative impact, is not limited to only two communities, 
but affects the entire Fort Wayne market. On the other, 
the Commission’s concern with outside station encroach- 
ment into all-UHF areas has not been limited to proposals 


30n July 10, 1967, the Commission released a further opinion 
again denying the proposed move of Channel 4 from Bloomington 
to Indianapolis, Indiana. The Commission again pointed to the 
fact that the proposed move would mean the encroachment of 
Channel 4’s signal into the service areas of the eight operating sta- 
tions in the northem Indiana UHF area. Sarkes Tarzian, Inc.(WITV), 
FCC 67-764 (July 10, 1967). 
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that would blanket the entire markets of the local stations. 
Most recently the Commission has rejected the proposed 
move of Channel 4, Bloomington, into Indianapolis on the 
ground, inter alia, of its effect upon the six UHF stations in 
Fort Wayne and South Bend.4 Yet Indianapolis is 100 miles 


from Fort Wayne and further from South Bend. 


Opposing counsel would insulate the Commission’s actions 
from review by asserting that the major market Grade A 
contour rule was in general a reasonable one, and there- 
fore need not be reexamined in each case in which it is ap- 
plied. This argument again misconstrues both the nature of 
the CATV distant signal rules and the issue raised in these 
review proceedings. The rules did not limit, and the Com- 
mission may not now limit, evidentiary hearings to Grade 
A top-100 market cases. To be sure, in situations involv- 
ing the importation of distant signals into communities 
within the Grade A contours of top-100 market stations 
the rules in effect created a presumption of consequences 
adverse to the public interest requiring prior investigation 
in an evidentiary hearing. No such presumption exists in 
other cases and the burden of proceeding is shifted to the 
broadcaster. But where, as here, this burden is undertaken 
and it is shown under the criteria set forth in the Second 
Report and Order that substantial questions affecting the 
public interest are presented, the Commission may not ar- 
bitrarily decline to order a hearing. 


Respondents state that, as to CATV systems like those 
involved here, “the Commission may in its discretion order 
a hearing if in its judgment the facts of the case warrant 
it” (Br., p. 16). But the FCC does not have unfettered dis- 
cretion. Having provided by rule for a hearing procedure 
upon appropriate petition, the Commission may not arbi- 
trarily or unreasonably deny such a petition and refuse to 
conduct such a hearing. If it does so, the petitioner is en- 


4Note 3, supra. 
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titled to a remedy from this Court. Compare Sikora v. 
Brenner, D.C. Cir. No. 20,634 (May 8, 1967).° 


The authorities chiefly relied on by Commission coun- 
sel and by the intervenor to excuse the Commission’s fail- 
ure to direct a hearing are inapposite. In both FPC v. Tex- 
aco, Inc., 377 U.S. 33 (1963) and United States v. Storer 
Broadcasting Co., 351 U.S. 192 (1956), the agencies had 
adopted substantive rules bearing upon the issuance of cer- 
tificates and licenses (proscribing certain impermissible pric- 
ing clauses, and limiting multiple ownership of broadcast 
Stations). The petitioning parties made no claim of being 
entitled to hearings in accordance with the rules or on pe- 
titions for waiver of the rules. Neither had filed such 
petitions. Instead, the claim, which the Court rejected, was 
more broadly that the rule making proceedings could not 
in any case take the place of adjudicatory hearings on in- 
dividual applications, and that the parties had a statutory 
right to relitigate the substantive issues already resolved 
against them in the rule making proceeding.® 


St issue in the Sikora case was a refusal by the Patent Office 
to allow appellant to amend his patent claims after filing an appeal 
with the agency’s Board of Appeals. The Court noted its agree- 
ment that under applicable Patent Office rules no such amendment 
was permitted as a matter of right. It went on to rule, however, 
that the matter being within the discretion of the Commission, ap- 
pellant might obtain judicial relief by showing “that discretion was 
abused or appellee acted in an arbitrary way.” Jd. at p. 5. 


Nor are the instant cases analogous to National Broadcasting Co. 
v. FCC, 124 U.S. App. D.C. 116, 362 F.2d 946 (1966), cited and re- 
lied upon by both respondents and intervenor. In that case, NBC, 
claiming that objectionable interference would result within the pro- 
tected contour of its clear channel station, WMAQ, Chicago, had 
protested and sought a hearing on an application for a Class II-A 
station on WMAQ’s frequency at Boise, Idaho. Stressing the 
“peculiar circumstances surrounding this case,” this Court affirmed 
the Commission decision denying NBC a hearing. The principal 

(Footnote continued) 
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Petitioner here does not seek to overturn any substantive 
conclusion reached in the Second Report and Order. It 
seeks only to avail itself of procedural rights established 
by the CATV rules and to vindicate the public policy pur- 
poses set forth in the Second Report and Order on CATV, 
regulation, rather than to change them! In common with 
other government agencies, the Federal Communications 
Commission has authority to act by appropriate issuance and 
application of rules; but it is subject to judicial review and 
restraint in case of arbitrary applications of its rules. Com- 
pare Phillips Petroleum Co. v. Brenner, D.C. Cir. Nos. 20,626, 
20,677, p. 5 (June 29, 1967). 


I 


Petitioner’s Pleadings Raised Substantial Issues 
Under the Standards Established in 
the Second Report and Order 

When it provided in the Second Report and Order and 
in sections 74.1107 and 74.1109 of the rules for eviden- 
tiary hearings upon appropriate petitions raising substantial 
issues, the Commission did not leave the parties complete- 
ly adrift as to the considerations relevant to the granting of 
such petitions. As recognized by Commission counsel, “‘stand- 
ards were established against which claims of injury could 
be measured” (Resp. Br., p. 16). Were this not so, the Com- 
mission’s action in denying petitioner a hearing without ad- 
vising it of what was required and extending an opportu- 


(Footnote continued) 

circumstances thus relied on were the facts that in the prior clear 
channel rule making proceedings, in which NBC had fully particip- 
ated, the Commission had not only rejected the very engineering 
procedures upon which NBC relied to establish objectionable inter- 
ference, but had held that a new Class II-A station should be added 
to WMAQ’s frequency, and that such a station should be located in 
Idaho. 362 F.2d at 955. No analogous findings can be found in the 
Second Report and Order on CATV. Indeed, respondents and peti- 
tioner agree that the chief thrust of the Second Report and Order 
was that more information is needed before definitive conclusions 
on the CATV impact question may be reached (Resp. Br. pp. 12-13). 
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nity to amend the petition would have constituted plain er- 
ror. See KGMO Radio-Television, Inc. v. FCC, 119 U.S. 
App. D.C. 1, 3, 336 F.2d 920, 922 (1964). 


The general considerations drawn from the Second Re- 
port and Order are described in petitioner’s opening brief, 
at pp. 3 to 7. The particular considerations especially rel- 
evant to this case are set out in that brief at pp. 20 to 26. 
To summarize the latter, the Commission first determined 
that hearings would in general be appropriate in CATV dis- 
tant signal matters affecting the major markets because it 
is in these markets that new, independent UHF stations 
are most likely to develop. Since such markets are likely 
already to be served by three network affiliated stations, 
a new station will have to rely on non-network program- 
ming, for which the audience is limited; yet it is just such 
programming that would be offered by CATV’s carrying 
distant signals. At the same time, the effect of any delay 
occasioned by the hearing process would be lessened in 
these markets by the availability of ample off-the-air serv- 
ice. Second Report and Order, 2 F.C.C.2d 725, 11 145- 
146 (1966); Buckeye Cablevision, Inc. v. FCC, DC. Cir. 
No. 20,274, p. 5, n. 14 (June 30, 1967). It was these 
distinctions between major and minor markets that prin- 
cipally shaped the distant signal hearing rules. Indeed, the 
text of the Second Report and Order deals entirely with 
this dichotomy. It is only in a footnote — note 63 — that 
any reasons are given for distinguishing between the A and 
B contours in major markets. As recognized by respond- 
ents, these reasons were that the Grade A contours of sta- 
tions in the same market tend, over a period of time, to 
come fairly close to one another and that in general the 
Grade A contours of existing major market stations will 
encompass the essential area upon which new, UHF sta- 
tions will be largely dependent. 


7 Commission counsel also note “‘definiteness and ease of adminis- 
tration” as a reason given (Resp. Br., p. 19). But this goes to basing 
the rule on predicted (as opposed to measured) contours, and not the 
selection of the A contour rather than the B. 
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Petitioner contends that its pleadings were sufficient to 
show that under each of the relevant considerations a hear- 
ing should have been ordered in these cases. Since this is 
the point of real difference between the parties, Commis- 
sion counsel’s factual assertions require some analysis. 


Because the Second Report and Order placed primary 
emphasis upon the major market — minor market distinc- 
tion, petitioner first undertook to show that Angola and 
Delphos were within the Fort Wayne market Petitioner 
showed that, according to actual viewing statistics prepared 
by the American Research Bureau, 83 per cent of the total 
Steuben County (Angola) viewing and 95 per cent of the 
total Van Wert County (Delphos) viewing were of the three 
Fort Wayne stations. In an effort to defend the result 
reached by the Commission, counsel assert that these figures 
are based upon net weekly circulation, rather than actual 
share of total viewing, and for this reason do not “estab- 
lish that Angola and Delphos are an integral part of the 
Fort Wayne market’’ (Resp. Br., p. 24). Counsel apparent- 
ly were confused by the fact that petitioner’s affidavits pro- 
vided the figures for both market share and net weekly cir- 
culation. In fact, as the record shows, the figures described 
by petitioner as market share (83 and 95 per cent, respective- 
ly) are just that.? Thus, by respondents’ own admission 


3 Commission counsel and the intervenor assert there are only two 
classes of cases — major-market Grade A cases and all others. But the 
Commission in fact distinguished major from minor markets on entire- 
ly different grounds than it distinguished Grade A and B major market 
situations (compare Second Report and Order, 19144-45 with id. at 
note 63). Because of these entirely different considerations, petitioner 
submits that the tripartite analysis advanced in its opening brief at pp. 
6-7 and 21-22 more accurately describes the effect of the rules. 


“angola and Steuben County are also an important and integral 
part of the Fort Wayne television market as shown by the fact that, — 
according to the most recent ARB survey, 83 per cent of all television 
viewing in Steuben County is credited to the Fort Wayne stations. Ac- 
cording to ARB no Fort Wayne station has less than an 81 per cent net 

(Footnote continued) 
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these figures do “establish that Angola and Delphos are an 
integral part of the Fort Wayne market.” 


Petitioner’s showing in this regard was, moreover, sup- 
ported by additional data establishing community and 
station ties with the two communities involved (R. 19-21, 
132-35). None of these data was controverted and a prima 
facie case was clearly made out. There was no basis for 
either of these cases to be treated as minor market cases, 
and in so doing the Commission committed plain error./? 


Petitioner next undertook to show that, whatever the 
situation may be in other markets, the Fort Wayne stations 
— existing and prospective — are and will be economically 
dependent upon the audience outside their Grade A con- 
tours. First, it was shown by competent engineering evi- 


(Footnote continued) 

weekly circulation in the County” (R. 20). The first sentence refers to 
share of total viewing, and the second to net weekly circulation, and 
both are accurate. The corresponding figures for Van Wert County 
(95 per cent market share for the three Fort Wayne stations and 99 
and 95 per cent net weekly circulation for them) appear at R. 132- 
33. 


See Brief for Petitioner, pp. 33-35. Although respondents point 
to the fact that WIMA-TV, Lima, places a predicted Grade A con- 
tour over Delphos, they do not argue that it can therefore be con- 
cluded that Delphos is not realistically a part of the Fort Wayne 
market. In light of the actual viewing statistics, referred to in note 
9, supra, no such argument seems possible. 

Respondents’ brief does find fault with petitioner’s showing be- 
low for having omitted letters or affidavits from the networks es- 
tablishing that a second UHF station in Lima would be.unable to 
obtain network affiliation (and would therefore require special pro- 
tection against distant signals) (Resp. Br., p. 29). But as counsel . 
well know, no request by petitioner for any such hypothetical ad- 
vice from a network would have been honored. In any event, as 
shown by the very quotation from the Second Report and Order 
relied upon by Commission counsel in connection with this conten- 
tion, the Commission did not view the availability of a network af- 
filiation as determinative of the issue. (bid.). 


dence that fully 36 per cent of the population within 
WANE-TV’s predicted service area resided outside its Grade 
A contour (R. 31, 146). Opposing counsel argue these fig- 
ures are sufficient to show that Fort Wayne stations place 
no special reliance on communities in the Grade B; but the 
Commission did not so find, and the argument is demon- 
strably fallacious. Even a 20 per cent reduction in station 
audiences (and hence in advertising revenues) would — un- 
less accompanied by cost reductions!’ — sharply reduce the 
earnings of the existing stations that counsel find so gener- 
ous? Furthermore, markets the size of Fort Wayne are 
just now attracting applicants for fourth stations (R. 104)./3 


a And any such reductions would have to be largely at the expense 
of the programming function (R. 23-24, 136-37). 


72 Respondents and intervenor describe the earnings of the three 
Fort Wayne stations as “highly profitable” (Resp. Br., pp. 9, 28; 
Int. Br., p. 9, n. 11). In fact, the earnings before taxes of the three 
Fort Wayne stations averaged about $200,000 per station in 1965 
(R. 75). The 1965 gross revenues averaged approximately $1 mil- 
lion per station (R. 104). These earnings and revenues are not of 
a magnitude that would permit these stations to absorb substantial 
revenue reductions without affecting their programming. The Com- 
mission’s TV Broadcast Financial Data for 1966, FCC Pub. Not. 
5317 (August 25, 1967), the latest market data available, show an 
increase in Fort Wayne television station revenues of 10 per cent 
accompanied by an increase in pre tax earnings of approximately 
25 per cent, thus showing the leverage which a relatively small 
drop in revenues would have on earnings. A 20 per cent reduction 
in 1965 revenues would have wiped out average 1965 station earn- 
ings. A 20 per cent reduction in 1966 revenues would have cut 
average station 1966 earnings by more than 80 per cent! Moreover, 
market revenue increases will hasten the day when a fourth station 
could go on the air in Fort Wayne, while loss of market revenues by 
CATV importation of distant signals would make it virtually impos- 
sible for a new station to come into being on the now vacant Chan- 
nel 55 in Fort Wayne. 


3Commission counsel note that no application for the fourth Fort 
Wayne commercial station has yet been filed (Br., p. 8). Counsel do 
(Footnote continued) 
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What is permitted to happen in regard to CATV throughout 
a third of the market can be decisive for such a new station. 


A fourth, UHF station in an intermixed market may well 
not be expected to reach a service area as large as its VHF 
competitors. Thus, depending upon the circumstances, 
CATV on the edges of the Grade B contours of existing sta- 
tions may have only limited impact on UHF development. 
But in an all-UHF market such as Fort Wayne the prospects 
for more and improved local UHF broadcast service are in- 
variably directly affected by CATV activity beyond the 
Grade A contours of the largest existing stations. 


GT&E (though not respondents) suggests that because 
Fort Wayne is an all-UHF market, stations there are admir- 
ably situated to withstand an unlimited CATV onslaught. 
The Commission, of course, arrived at no such conclusion 
and it could not have done so consistent with other deci- 
sions in the CATV field./4 


As respondents correctly point out (Br., p. 8), the Grade 


A — Grade B distinction was never intended to mark a rigid 
cutoff for the conduct of further hearings affecting CATV in 
the major markets. In justifying its partial reliance on the 
Grade A contours, the Commission made clear that “No 
standard suggested to us would precisely fit all the situa- 
tions we are seeking to reach, to the exclusion of all others” 
(Memorandum Opinion and Order denying reconsideration 


(Footnote continued) 

not argue, and the Commission did not hold, that this lessens the 
need fully to examine the impact of CATV upon the prospects for 
such a station. It has been consistently recognized that new, UHF 
development will not take place overnight or all at once, and the 
Commission’s rules and policies do and must look to the future. See 
H.R. Rep. No. 1559, 87th Cong., 2d Sess., p. 7 (1962); Second 
Report and Order, 11 114-15. 

Meg, Taft Broadcasting Co. (WKYT-TV), 5 F.C.C.2d 746, 8 
R.R.2d 1092 (1966). It was in response to similar arguments ad- 
vanced by GT&E before the Commission that petitioner relied upon 
the Taft Broadcasting case below. Compare Resp. Br. p. 11, n. 10. 


of Second Report and Order, 6 F.C.C.2d 309, 319 (1967)). 
At the conclusion of the rule making proceedings, the ef- 
fects CATV was likely to have on local broadcasting remained 
uncertain (Resp. Br., p. 6). As this Court has noted, “the dis- 
tant-signal rules were promulgated not after conflicts were 
resolved, but because of the Commission’s determination 
that there were questions of CATV impact that could not 
presently be resolved.” Buckeye Cablevision, Inc. v. FCC, 
D.C. Cir. No. 20,274, p. 12 (June 30, 1967). To resolve 
these conflicts the Commission adopted a. flexible approach, 
envisioning further case-by-case, market-by-market study — 
an approach this Court has approved as “eminently reason- 
able” (id. at p. 6) — and this case-by-case study is now em- 
braced by respondents as the principal factor rendering the 
Commission’s approach consistent with its established poli- 
cies in other kinds of UHF impact cases (Resp. Br., pp. 13, 
16). 


It is petitioner’s position that its pleadings before the 
Commission brought the instant cases within the rationale 
of the Second Report and Order for hearings in certain ma- 
jor market cases. Commission counsel argue that, if a hear- 
ing were ordered here, then “almost any application for 
special relief under Section 74.1109 would, as a matter 
of law, require a hearing” (Resp. Br., p- 30). The point 
is not well taken and the Court is not presented with this 
question. The communities in question are part of one of 
the major markets. A large proportion of the viewing audi- 
ence within the market lies between the Grade A and Grade 
B contours and is critical to the viability of present and fu- 
ture area stations. Moreover, Fort Wayne is one of only a 
handful of all-UHF major markets. The communities in- 
volved are ones in which the local stations attract a very 
high percentage of off-the-air television viewing. These facts 
will not always be present in distant signal CATV cases in- 
volving communities outside the Grade A contours of ma- 
jor market stations. Nor is every such market surrounded 
— as is Fort Wayne — by substantially larger markets from 
which already more dominant stations are proposed to be 
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imported. Finally, all the basic major market public inter- 
est considerations apply here while at the same time the 
communities involved would not have been deprived of 

off-the-air television service while the petitions were being 
heard. x 


Intervenor argues that the Commission’s offices are al- 
ready swamped with “hundreds of proceedings” (Int. Br., 
p. 7, n. 8). Even if the figures given by the intervenor in 
support of this argument were relevant to the kind of cases 
presented here, they would constitute no reason for im- 
properly denying petitioner a hearing. However, interve- 
nor’s parade of horribles has little, if anything, to do with 
this kind of case, and is not fairly indicative of the Com- 
mission’s hearing calendar. Thus it is said that some 390 
“proceedings” have been filed pursuant to Section 74.1109 
of the Commission’s rules — the section under which the 
instant cases arise. But included within this broad category 
are, for example, a vast number of “proceedings” consisting 
of nothing more than pro forma pleadings by CATV sys- 
tems seeking to avoid the nonduplication and/or carriage 
requirements of the rules. These matters are virtually always 
disposed of by the Commission in routine fashion on the 
basis of the pleadings alone. While intervenor has failed to 
cite the source of the figures given, it can be said with fair 
assurance that only a relative few of the “proceedings” re- 
ferred to involve the importation of distant signals into the 
Grade B contour areas of major market stations. 


Moreover, intervenor treats as a separate “proceeding” 
every individual distant signal proposal. Thus there are, for 
example, now pending in the Fort Wayne area separate “pro- 
ceedings” for Angola, Delphos, Huntington, Warsaw and 
Kosciusko County (two separate “proceedings” instituted 
by competing companies), Winona Lake and Van Wert./5 
Indeed there are now two “proceedings” involving Angola 


15 Section 74.1105 notification from United Transmission Inc., dated 
August 14, 1967, on file with the Commission. 
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alone — a consequence of the GT&E tactic of splitting its 
proposal into two parts, the first (the proceeding below) 
involving its proposal to import distant network stations 
and the second, instituted after the Commission decision 
here appealed from, involving two distant independent sta- 
tions from Detroit and Toledo./® Such procedures and tac- 
tics lend themselves to large numbers of “proceedings”; but, 
so far as the Fort Wayne market is concerned, it all would 
have added up to a single consolidated area hearing — the 
procedure which the Commission has been following since 
it adopted the Second Report and Order. 


iil 


The Commission’s Handling of the Cumulative 
Impact Question Remains Unjustified 


Respondents argue (Br., pp. 25-30) that petitioner failed 
to establish how the operations of the existing Fort Wayne 
stations would be impaired by just the two CATV proposals 
advanced by the intervenors, and failed to demonstrate how 
carriage of distant signals on these two systems would be 
“determinative” of a potential fourth station’s ability to 
survive in the Fort Wayne market (id. at 28). This point 
was taken up in petitioner’s opening brief at pp. 30-35 and 
further elaboration seems unncessary.. Suffice it to say that 
it is true that the Commission relied upon petitioner’s in- 
ability to prove that either the Angola or the Delphos pro- 
posal would “by itself” endanger present or future local 
broadcast service (R. 110, 118). However, it must be plain 
that such a piecemeal approach to what is in fact a problem 
of market-wide dimension is entirely inconsistent with the 
system of effective regulation envisioned by the Second Re- 
port and Order!” Compare Interstate Broadcasting Co. 


15 See Int. Br., p. 20, n. 24. 

17 Just as it is irrelevant that in some other proceeding to which WANE- 
TV is not a party GT&E claimed to have only 288 subscribers on its An- 
gola system one month after the Commission’s decision in this case lifted 
the temporary stay of GT&E’s distant signal operations. Compare Resp. 
Br., p. 31 at n. 22. 
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(WQXR) v. FCC, 109 U.S. App. D.C. 190, 285 F.2d 270 
(1960). 


On the crucial question of cumulative impact the Com- 
mission first dismissed out of hand all current CATV activ- 
ity affecting communities of some 200,000 population on 
the ground that these communities were within WANE-TV’s 
Grade A contour. The critical area of concern was then fur- 
ther narrowed by excluding from consideration all thought 
of future CATV developments in any part of the market. 
Even after this pruning down, however, there remained for 
consideration communities with a population of 36,000, 
but as to these petitioner’s pleadings were found deficient in 
that the “exact nature” of each CATV proposal was not 
spelled out. On the basis of this line of reasoning the Com- 
mission concluded that the cumulative impact on WANE-TV 
did not present a substantial issue. No mention was made of 
the consequences for the development of a fourth UHF sta- 
tion in the market. 


Respondents seek to defend this unrealistically narrow ap- 
proach to a market-wide problem of future import by tick- 
ing off additional items of information that petitioner should 
have provided for each of the presently proposed CATV sys- 
tems, and then restating the Commission’s reasoning regard- 
ing communities within the Grade A contour (Br., pp. 31-32): 
Significantly, counsel do not address themselves to the re- 
fusal of the Commission to recognize that the present CATV 
activity is only the beginning — an indication of what is to 
come. 


As recently stated by the Commission’s Review Board, 
the object of a distant signal hearing is to determine whether 
the particular distant signal importations in question, “along 
with all others now in or to be brought to the whole of the 
market, will have an adverse impact on regular television 
service in such market;’’ otherwise, “there can be no mean- 
ingful determination of the impact of CATV service on the 
[involved] television market.” Cable Vision, Inc., FCC 
67R-326, p. 2 (released August 10, 1967). See also, 
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Cosmos Cablevision Corp., 7 F.C.C.2d 1017, 9 R.R.2d 
1259 (Rev. Bd. 1967). Particularly in a market the size of 
Fort Wayne, which is just approaching sufficient size to make 
a fourth commercial station a reasonable likelihood, it is 
wholly arbitrary to write off a third of the market (the 
Grade B contour area) and at the same time pay no atten- 
tion to what is occurring or to what is likely to occur in 
the other two-thirds (the Grade A contour area), on the 
theory that at some later time a hearing may be held on 
the two-thirds./8 


Nor is there any substance to the argument that peti- 
tioner was bound to set out in further detail the facts con- 
cerning current CATV activity in the market. Petitioner 
listed the communities affected and their populations, in- 
dicated which of these systems were already in operation 
and identified the distant signals that it knew were currently 
being proposed for carriage (R. 26-27, 140-41). Moreover, 
the presently announced plans of several of the CATV sys- 
tems were a matter of public record in pleadings filed with 
the Commission (R. 55). Beyond this, the data of major 
consequence would have related to the present but unan- 
nounced plans of various CATV systems to expand their 
operations. In fact, since the filing of petitioner’s opening 
brief in this Court, GI&E has moved to add additional dis- 
tant signals to its Angola system, and United Transmission 
Inc. (a United Utilities subsidiary) has served notice of its 
plans to import four distant Dayton and Toledo stations 
into Van Wert, Ohio, a Fort Wayne market community of 
11,0009 But petitioner was not privy to such plans and 
could only allege in more general terms that such additional 
proposals would most certainly be forthcoming (R. 27, 140- 


Even this is questionable for, as shown in petitioner’s opening brief, 
pp. 32-33, the Commission has all too readily dispensed with the Grade 
A major market hearing rule simply by “waiving” it on any of a variety 
of grounds. 


D Note 15, supra. 


16 


41). Had there been a hearing, the additional plans held, for 
example, by GT&E for its Angola system, as well as for other 
parts of the Fort Wayne market, could have been thorough- 
ly explored; but it is arbitrary to require as a prerequisite to 

a hearing that petitioner — unaided by compulsory process— 
set forth the very facts that the hearing is designed to un- 
cover. 


The best, indeed the only and uncontroverted, evidence 
was that the Fort Wayne stations are viewed almost as much 
in Angola and in Delphos as they are in Fort Wayne. Since 
this is an all-UHF market, the same would be true for a 
fourth, local independent station. In the most meaningful 
sense viewers in these two communities are as essential as 
any to the healthy growth and maintenance of local broad- 
cast service. There is no justification for the Commission’s 
having viewed these cases apart from what is happening and 
what is likely in the future to happen throughout the relevant 
market. 
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For the reasons herein stated petitioner renews its prayer 
that the Commission’s orders be set aside, that the causes be 
remanded to the Commission with directions to hold an evi- 
dentiary hearing, and that petitioner be given such further 
and different relief as may be just and proper. 


Respectfully submitted, 
ERNEST W. JENNES 
ROBERT J. MUTH 


Covington & Burling 
701 Union Trust Building 
Washington, D.C. 20005 


Attorneys for Indiana Broad- 
casting Corporation (WANE-TV) 


September 18, 1967 


